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This booklet summarises the important proposals included in the budget speech made by the Honourable Finance Minister on 01st February, 2017.
Whilst every care has been taken in the preparation of this document it may contain inadvertent errors for which we shall not be held responsible. It must
be stressed that the Finance Bill may contain proposals which have not been referred to in the budget speech and additionally, the detailed proposals are
liable to amendment during the passage of the Finance Bill through Parliament. The information given in this document provides a bird’s-eye view on the
changes proposed and should not be relied for the purpose of economic or financial decision. Each such decision would call for specific reference of the
relevant statutes and consultation of an expert.
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FOREWORD....

India’s Union Budget 2017-18 is historic in many ways. Departing from the colonial-era tradition of
presenting the Union Budget on the last working day of February, the Honourable Finance Minister (FM),
Mr. Arun Jaitley presented it on a much earlier date of 1st February. For the first time, in 92 years the
Railway Budget is not a separate event but merged with the Union Budget and the Plan and Non-Plan
expenditure have been abolished.

The Budget 2017 is also unique in view of few unprecedented events. The decision of the government to
implement demonetisation and embark on digitalisation at rapid pace coupled with implementation of Goods
and Services Tax (GST) during the ensuing fiscal year would be close on the heels of the shake-up because
of uncertain and politically charged environment. The recent events, both at India as well as in major trading
partners globally, the expectations from various stake holders from the government to present opportune
Budget policies were also rising high. The Budget makes a serious effort to soothe nerves coming as it
does in the aftermath of demonetisation, Brexit & Donald Trump’s surprise election as U.S President. Prime
Minister Mr. Narendra Modi stated that the pro-poor Budget presented by Honourable Finance Minister, is
an ‘Uttam’ Budget, devoted to strengthening the hands of the poor and has focussed on all sectors and
classes.

Amidst huge expectations and following the theme for good governance and clean political system, the FM
tried to stimulate the economy by boosting a key demand driver: real estate, lowered the rate at entry-level
income-tax to 5 per cent from 10 per cent and taxed the rich with a 10% surcharge on incomes between %
50 lakh and % 1 crore and maintaining the super-rich tax at the existing level, energizing youth to reap
benefits of growth and many reforms for the farmers, youth, poor and unprivileged. He has also made huge
allocations to credit to farmers, construction of roads, improvisation of railways, etc. The total budgeted
expenditure is 25.40 % higher as compared to immediately preceding year. Belying market speculations,
the Finance Minister left the long-term capital gains tax on equity investment, STT and other taxes
untouched, relieved the domestic transfer pricing rules and also exempted some FPIs from indirect transfer
provision.

Boosting investor confidence, the FM also proposed to abolish the FIPB, while FDI is getting a big makeover
and the FPI category 1 and 2 investors have been exempted from indirect transfer provisions. Budget will
help small businesses to become competitive in the global market with reduced corporate tax rate for
MSME'’s. Transparency in political funding, reduced customs duty to 2.5% for LNG, limit of cash donation
for charitable trusts, MAT to carry forward and restriction on cash transactions are few of the tax
administration proposals of the Budget. The Government’s commitment to eliminate corruption and black
money is reflected in the Budget. With the imminent arrival of GST, the Finance Minister preferred not to
make many changes in current regime of Excise & Service Tax as the same are to be replaced by GST
soon. Additionally, the government also received recommendations from the panel [appointed to review
and implement government’s fiscal plans under Fiscal Responsibility and Budget Management Act (FRBM)]
against following an 'aggressive fiscal consolidation path' and meet the productive spending needs,
particularly on infrastructure, housing and social sectors. Govt pegs fiscal deficit target at 3.2 per cent for
2017-18 and 3 per cent for next year considering the recommendations of the panel.

Great art is always a balancing act. But all art has both — an emotional content and an intellectual content.
The Finance Minister pulled off a good balancing act in the Union Budget for 2017-18 and the first
impression of it seems to have left people euphoric. The Budget attempts to pave a path for the
transformative shift towards growth following the overarching agenda of ‘Transform, Energise and Clean
India’.

Wednesday, February 01, 2017

Mumbai

INDIA
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DIRECT TAX PROPOSALS

O

O

|

Any expenditure (revenue or capital) exceeding RS. 10,000 incurred in cash will not be eligible for
deduction or depreciation.

Cash donations to charitable funds, institutions, etc. are restricted to RS. 2,000 (from existing limit
of RS. 10,000).

The rate of income will be reduced to 6% with respect to turnover received digitally (as Against 8%)
for small enterprises under presumptive taxation regime

A simplified one-pager tax return form is to be introduced for individuals with taxable income (other
than business income) of up to RS. 5 lakhs.

The time limit to file revised returns for FY2017-18 onwards is reduced to one year from the end of
financial year

Rationalisation of time limit for completion of assessment/ reassessment.

Limitation on the power of tax officer to grant refunds when a tax return selected for assessment is
removed for a tax return filed for AY 2017-18 ONWARDS, except where it may adversely affect the
interests of revenue.

Individual or HUF is to deduct tax at the rate of 5% on rent paid in excess of RS. 50,000 per month
in the last month of the previous year or tenancy, as the case may be.

The TCS rate is to be increased to higher of 5% or twice the prescribed rate on failure to furnish
PAN

A fee has been introduced for delay in filing return after due date instead of penalty. The delayed
fee will be RS. 1,000, 5,000 or 10,000, depending on the nature of the default.

A penalty of RS. 10,000 will be levied on professionals for providing incorrect information in reports
or certificate for each such defaults

Exemption on LTCG on transfer of share acquired on or after October 1, 2004 will now be available
only if acquisition of the share were subjected to Securities Transaction Tax (genuine case to be
notified and excluded).

The provision for taxability of money or property (including shares) received without or inadequate
consideration in excess of Rs 50,000 has been extended to all taxpayers.

For the purpose of capital gains tax, The fair market value(FMV) of unquoted equity shares is to be
considered Where the FMV is higher than the actual consideration

Non-deduction of tax on resident payments is to attract disallowance when computing Income from
other sources.

Income from transfer of carbon credits will be taxable at a concessional gross rate of 10% (Plus

applicable surcharge and cess).

T D,
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Surcharge of 10% of tax payable on categories of individuals whose annual taxable income is
between Rs 50 lakhs and Rs 1 crore

Appeal to all citizens of India to contribute to Nation Building by making small payment of 5% tax if
their income is falling in the lowest slab of 2.5 lakhs to 5 lakhs

Existing rate of taxation for individual assesses between income ofRs.2.5 lakhs to 5 lakhs reduced
to 5% from the present rate of 10%.

Threshold limit for audit of business entities who opt for presumptive income scheme increased
from Rs. 1 crore to Rs. 2 crores. Similarly, the threshold for maintenance of books for individuals
and HUF increased from turnover of 10 lakhs to 25 lakhs or income from 1.2 lakhs to 2.5 lakhs
Commission payable to individual insurance agents exempt from the requirement of TDS subject
to their filing a self-declaration that their income is below taxable limit

Under scheme for presumptive taxation for professionals with receipt upto Rs 50 lakhs p.a. advance
tax can be paid in one instalment instead of four.

Also the time for completion of scrutiny assessments is being compressed further from 21 months
to 18 months for Assessment Year 2018-19 and further to 12 months for Assessment Year 2019-
20 and thereatfter.

Political parties will be entitled to receive donations by cheque or digital mode from their donors.
Every political party would have to file its return within the time prescribed in accordance with the
provision of the Income-tax Act

No transaction above Rs. 3 lakh would be permitted in cash subject to certain exceptions

MAT credit is allowed to be carried forward up to a period of 15 years instead of 10 years at present
In order to make MSME companies more viable, income tax for companies with annual turnover
upto Rs. 50 crore is reduced to 25%

Allowable provision for Non-Performing Asset of Banks increased from7.5% to 8.5%. Interest
taxable on actual receipt instead of accrual basis in respect of NPA accounts of all non-scheduled
cooperative banks also to be treated at par with scheduled banks

Basic customs duty on LNG reduced from 5% to 2.5%

INTERNATIONAL TAXATION

O

O

Foreign Investment Promotion Board to be abolished in 2017-18 and further liberalisation of FDI
policy is under consideration

Scope of domestic transfer pricing restricted to only if one of the entities involved in related party
transaction enjoys specified profit-linked deduction

Foreign Portfolio Investor (FPI) Category | & Il exempted from indirect transfer provision. Indirect
transfer provision shall not apply in case of redemption of shares or interests outside India as a
result of or arising out of redemption or sale of investment in India which is chargeable to tax in

India
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[0 Concessional withholding rate of 5% charged on interest earned by foreign entities in external

commercial borrowings or in bonds and Government securities is extended to 30.6.2020. This
benefit is also extended to Rupee Denominated (Masala) Bonds.

O FRBM Committee has recommended 3% fiscal deficit for the next three years, keeping in mind the
sustainable debt target and need for public investment, fiscal deficit for 2017-18 is targeted at 3.2%
of GDP and Government remains committed to achieve 3% in the following year.

O Revenue Deficit of 2.3% in BE 2016-17 stands reduced to 2.1% in the Revised Estimates. The
Revenue Deficit for next year is pegged at 1.9%, against 2% mandated by the FRBM Act.

INDIRECT TAX PROPOSALS

GST
O The GST Council has finalised its recommendations on almost all the issues based on consensus

on the basis of 9 meetings held

|

Preparation of IT system for GST is also on schedule.
O The extensive reach-out efforts to trade and industry for GST will start from 1st April, 2017 to make

them aware of the new taxation system.

EXCISE DUTY
[0 Customs and Excise Duty rates have been reduced to Nil on various products such as Micro-ATMs,
fingerprint reader and scanner, iris scanner, miniatures POS card readers, etc., including parts or

components used in their manufacture.

SERVICE TAX
O 1IM Services to even “Non Residential” students is exempted.
O Service Tax exempted retrospectively on Life Insurance services Army, Navy, Airforce.
O Development charges /Salami exempted retrospectively.
[0 Valuation Rule retrospectively amended to value the certain portion in execution of work contract

involving transfer of goods & land or individual share of land.

O

Manufacturing process loses its place from Negative List entry and finds its new place in Exemption
Notification.

Amendments in CENVAT Credit Rule, 2004.

Research and Development Cess to be abolished.

Certain Changes in Advance Ruling Provisions.

Ooooa

Exemption given to grant provided to Airline operator under Regional Connectivity Scheme Airport.

T D,
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BACKDROP T0O THE BUDGET AND RECENT
DEVELOPMENTS

INCOME TAX

Domestic Taxation

Circulars/ Notifications/Press Release

INCOME-TAX (FIFTH AMENDMENT) RULES, 2016 — INSERTION OF RULES 10V, 10VA, 10VB AND
FORM NO. 3CEJ AND FORM NO. 3CEK

O As per section 9A of the Income-tax Act, the CBDT made the rules to amend the Income-tax Rules,
1962 which shall come into force from the date of their Publication in the Office Gazette.

O Inthe Income-tax Rules, 1962, after rule 10UC, rule 10V relating to the guidelines for applicability
of section 9A, rule 10VA relating to the approval of fund and rule 10VB relating to the statement to
be furnished by the fund have been inserted.

OO Further, Income Tax Form 3CEJ for the submission of report from an accountant for purposes of
section 9A relating to arm’s length price in respect of the remuneration paid by an eligible
investment fund to the fund manager and Form Income Tax 3CEK for the purpose of the Annual
Statement under section 9A of the Income-tax Act, 1961 have been introduced.

(Notification No. SO 1101(E) [No. 14/2016 (F.N0.142/15/2015-TPL)], dated 15-3-2016)

INCOME-TAX (SEVENTH AMENDMENT) RULES, 2016 - AMENDMENT IN RULE 114E FOR
REPORTING OF FINANCIAL TRANSACTIONS; APPLICABLE FOR FY 2015-16 AND FORM NO. 61A

[0 As per section 285BA, of the Income-tax Act, 1961, the CBDT made the following rules further to
amend the Income-tax Rules which shall deemed to come into force from the 1st day of April, 2015.

0 In the Income-tax Rules, 1962, in rule 114E and the Appendix Il to the Rules, in Form No.61A
certain words have been inserted or substituted. Rule 114E of the Rules, as amended by this rule
and shall be applicable for the specified financial transactions carried out during the period from
1st April, 2015 to 31st March, 2016.

(Notification No. SO 1155(E) [N0.19/2016 (F.No.142/28/2012-(SO)TPL)], dated 18-3-2016)

Section 10(46) of the Income Tax,1961- Exemptions- Statutory Body/Authority/Board/Commission-
Notified Body or Authority

0 In exercise of the powers conferred by clause (46) of section 10 of the Income-tax Act, 1961 (43 of
1961), the Central Government hereby notifies for the purposes of the said clause, the West Bengal
Pollution Control Board, a body constituted by the Government of West Bengal, in respect of the
following specified income arising to the Board, namely:-

e consent fees or no objection certificate fees;

e analysis fees on air quality and water quality or noise level survey fees;
e authorisation fees;

e cess re-imbursement and cess appeal fees;

o D),
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e reimbursement of the expenses received from the Central Pollution Control Board towards
National Air Monitoring Program, the Monitoring of Indian National Aquatic resources and like
schemes;

e sale of books relating to environmental law, regulations, important judicial orders and
environmental issues where no profit element is involved and the activity is not commercial in
nature;

e interest on deposits;

e public hearing fees;

e vehicle emission monitoring test fees;

o fees received for processing by State Environmental Impact Assessment Authority;

e fees collected for training conducted by the environmental Training Institute of the Board where
no profit element is involved and the activity is not commercial in nature;

o fees received under the Right to Information Act, 2005 (22 of 2005) and appeal fees;

e interest on loans and advances given to staff of the Board;

e pollution cost or forfeiture of bank guarantee due to non-compliance; and

e miscellaneous income including sale of old or scrap items, tender fees and other matters
relating thereto, where no profit element is involved.

(Notification No. SO 1250 (E) both dated 29-3-2016,No. SO1262 (E) dated 30-3-2016) and
No(s) SO1309 (E) and SO 1308(E) both dated 4-4-2016)

Section 35(1)(ii) of the Income-tax Act, 1961 — Scientific Research Expenditure — Approved scientific
associations / Institutions

The organization ONGC Energy Centre Trust, Indra Chowk New Delhi (PAN:- AAAT02299M) has been
approved by the Central Government for the purpose of clause (ii) of sub-section (1) of section 35 of the
Income-tax Act, 1961 from Assessment year 2015-16 onwards in the category of ‘Scientific Research
Association', subject to the conditions stipulated therein.

[Notification No. 28/2016 (F.N0.203/14/2015-Ita-Il), Dated 26-4-2016]

Income-tax (Eleventh Amendment) Rules, 2016 - TDS related — Amendment in Rules 30, 31A, 37CA,
Forms 24G, 24Q, 26Q & 27Q and insertion of Rule 26C & Form 12BA

The Central Board of Direct Taxes made the rules further to amend the Income-tax Rules, 1962, which may
be called the Income-tax (11th Amendment) Rules, 2016 and shall come into force from the 1st day of
June, 2016.

[Notification No. SO 1587(e) [No. 30/2016 (F.No0.142/29/2015-TPL), Dated 29-4-2016]

Section 206C of the Income-tax Act, 1961 — Profits and Gains from the business of trading in
alcoholic liquor, forest produce, scrap, etc. — Procedure for online submission of statement of
deduction of tax under section 200(3) and statement of collection of tax under proviso to section
206C(3)

The Principal Director General of Income-tax (Systems) laid down the procedures of registration in the e-
filling portal, the manner of the preparation of the statements and submission of the statements as detailed
in the said instructions. The deductors /collectors will have the option of online filing of e-TDS/TCS returns
through e-filing portal or submission at TIN Facilitation Centres. Procedure for filing e-TDS/TCS statement
online through e-filling portal about Registration, Preparation and Submission.

[Notification No. 06/2016, Dated 4-5-2016]
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Section 183, read with sections 187 and 190 of the Finance Act, 2016 — Undisclosed income —
Declaration of — Notified date for specified sections of Finance Act, 2016

The Central Government appointed (i) the 30th day of September, 2016 as the date on or before which a
person may make a declaration under sub-section (1) of section 183; (ii) the 30th day of November, 2016
as the date on or before which the tax and surcharge is payable under section 184, and the penalty is
payable under section 185 in respect of the undisclosed income; and (iii) the 30th day of September, 2017
as the date on or before which the benamidar shall transfer to the declarant, being the person who provides
the consideration for such asset, or his legal representative.

[Notification No. SO 1830(e) [No. 32/2016 (F.N0.142/8/2016-TPL), Dated 19-5-2016]

Section 199 of the Finance Act, 2016 — Power to make rules — Income Declaration Scheme Rules,
2016

The Central Board of Direct Taxes, subject to the control of the Central Government hereby made the rules
for carrying out the provisions of Chapter IX of the said Act relating to the Income Declaration Scheme,
2016 which may be called the Income Declaration Scheme Rules, 2016 and shall come into force on the
1st day of June, 2016.

The rules contain important definitions, rules for determination of Fair Market Value and declaration of
income or income in the form of investment in any asset.

[Notification No. SO 1831(e) [No. 33/2016 (F.N0.142/8/2016-TPL), Dated 19-5-2016]
Section 202 of the Finance Act, 2016 — Tax payable, declaration of — Notified date on which a person

may make declaration to designated authority in respect of tax arrears or specified tax under Direct
Tax Dispute Resolution Scheme, 2016

The Central Government appointed on 31st day of December, 2016 as the date on or before which a person
may make a declaration to the designated authority in respect of tax arrears or specified tax under Direct
Tax Dispute Resolution Scheme, 2016.

(Notification No. SO 1902(E) [No. 34/2016 dated 26-5-2016)

Section 48 of the Income-Tax Act, 1961- Capital Gains — Computation of — Notified Cost Inflation
Index under Section 48, Explanation (v) — Financial Year 2016-17.

The Central Government notified after serial number 35 and the entries relating thereto, the following serial
number and entries to be inserted by which the cost inflation index for the Financial Year 2016-17 to be
1125.

(Notification No. SO 1948(E) dated 2-6-2016)

Special Deposit Scheme — Notified rate of Interest w.e.f. 1-4-2016 to 30-6-2016 on deposits made
under said scheme for non-government provident, superannuation and gratuity funds

It is notified that the deposits made under the Special Deposit Scheme for non-government Provident,
Superannuation and Gratuity Funds, announced in the Ministry of Finance shall with effect from 1st April,
2016 to 30th June, 2016, bear interest at 8.1% (eight point one per cent).

(Notification No. 5(4)-B (PD)/2016, dated 3-6-2016)

o D),




2017

Section 10(23EE) of the Income Tax Act, 1961 — Exemption — Core Settlement Guarantee Fund —
Notified Fun

The Central Government notified the Core Settlement Guarantee Fund, set up by Indian Clearing
Corporation Limited (ICCL), Mumbai, National Securities Clearing Corporation Limited (NSCCL), Mumbai,
a recognized clearing corporation, for the purposes of the aforesaid clause, for the assessment year 2016-
17 and subsequent assessment years

(Notification Nos. 50-51 / 2016 dated 23-6-2016)

Section 138 of the Income Tax Act, 1961 read with Income Declaration Scheme, 2016 — Income-tax
Authorities — Information respecting assessee, disclosure of — No disclosure of Information by
public servants in respect of a valid declaration made under Income Declaration Scheme, 2016.

As per sub-section (2) of section 138 of the Income Tax Act, the Central Government having regard to all
the relevant factors, directed that no public servant shall produce before any person or authority any such
document or record or any information or computerised data or part thereof as comes into his possession
during the discharge of official duties in respect of a valid declaration made under ‘The Income Declaration
Scheme, 2016’, contained in Chapter IX of the Finance Act, 2016.

(Notification No. SO 2322(E) [F.No. 142/8/2016-TPL], dated 6-7-2016)
Clarifications on the Income Declaration Scheme, 2016

The Income Declaration Scheme, 2016 (hereinafter referred to as ‘the Scheme’) came into effect on 1st
June, 2016. To address doubts and concerns raised by the stakeholders, the Board has issued three sets
of FAQs vide Circular Nos. 17, 24, 25 & 27 of 2016. In order to address further queries received from the
public relating to the Scheme, following clarifications are issued.-

Question No.1: In certain cases, the undisclosed income might be reflected in creditors or other liability
which may be fictitious. Whether in such cases, the assessee can disclose only such fictitious liability as it
may not be possible to link it to any specific asset or investment?

Answer: In a situation where loans, creditors, advances received, share capital, payables etc. are disclosed
in the audited balance sheet but are fictitious in nature, and such liabilities cannot be directly linked to
acquisition of a particular asset in the balance sheet, then such fictitious liabilities can be disclosed under
the Scheme as such without linking the same with the investment in any specific asset. However, in cases
where there is a direct link between the fictitious liability and the asset acquired then the amount to be
declared shall be the fair market value of the acquired asset as on 01.06.2016.

Question No.2: Whether the amount declared under the Scheme for an earlier assessment year can be
taken into account to explain the transaction(s) in the assessment proceedings for subsequent assessment
year(s)?

Answer: As per section 189 of the Finance Act, 2016, any declaration made under the Scheme shall not
affect finality of completed assessments. However, in an assessment proceeding before the Assessing
Officer for an assessment year subsequent to the year for which the income is declared under the Scheme,
the income declared for an earlier assessment year can be taken into account to explain the transactions
provided there is a nexus between the income declared and the transactions of the subsequent assessment
year.

Question No.3: Whether the valuation report of assets declared under the Scheme shall be called for by
the department for any enquiry at any time?
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Answer: The valuation report from a registered valuer shall not be questioned by the department. However,
the valuer is expected to furnish a true and correct valuation report in accordance with the accepted
principles of valuation. In case of any misrepresentation, appropriate action as per law shall be taken
against the registered valuer.

Question No.4:Whether the information of cash deposits made in bank as a consequent to declaration
made under the Scheme shall be picked up by FIU or reported to the income-tax department?

Answer: It is clarified that no adverse action shall be taken against the declarant by FIU or the income-tax
department solely on the basis of the information regarding cash deposit made consequent to the
declaration under the Scheme.

Question No.5: In case a trust or institution registered under section 12A of the Income-tax Act files
declaration under the Scheme, whether the registration under section 12A shall be cancelled on the basis
of such declaration?

Answer: No, the registration under section 12A of the Income-tax Act shall not be cancelled solely on the
basis of the information furnished in the declaration filed under the Scheme.

Question No.6: In a case where the return of income has not been filed for an assessment year but the
time limit for filing the same has not expired under section 139 of the Income-tax Act, whether the
declaration under the Scheme can be filed for such assessment year?

Answer: The declaration for the assessment year for which the return of income has not been filed can be
made under the Scheme even though the time limit for filing the return under section 139 of the Income-tax
Act has not expired.

(Circular No.29 of 2016 Dated 18th day of August, 2016)

Streamlining the process of No Objection Certificate (NOC), Port Clearance Certificate (PCC),
voyage return and voyage assessment in the case of Foreign Shipping Companies (FSCs).

Representations have been received in the Board regarding the procedure difficulties faced by foreign
shipping companies in issuance of Port Clearance Certificate (PCC) required as per provisions of Section
172 of the Income Tax Act, 1961 (the act). Board has earlier issued Circular No. 732 dated 20.12.1995 to
do away with procedure of obtaining NOC for each voyage in cases covered by full DTAA (Double Taxation
Avoidance Agreement) relief. However, it has been represented that

O FSCs (Foreign Shipping Companies) having treaty benefits are still required to approach Port
Assessing Officer (at all ports of call) for issuance of No Objection Certificate (NOC) for every
vessel at the port for onward submission to Customs department at the port

0 No uniform practice is being followed by the Port Assessing officers in giving NOC to each voyage
and also in making the assessment of voyage return.

Section 172 of the Act provides for a self contained code for assessment of shipping of non-residents. As
per the scheme of taxation contained in the said section, income of a foreign shipping company carrying
passengers, livestock, mail or goods and leaving from an indian port shall be deemed to be seven and a
half percent of the amount paid or payable on account of such carriage to the owner or the character or to
any person on his behalf. The said section further lays down that before the departure or such a ship from
the port, the Master of such a foreign ship shall prepare and furnish a return of the voyage, to the Assessing
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Officer (AO) or shall make sufficient and necessary arrangement that the return is files within 30days of the
ship leaving the port.

Issue of Voyage NOC

The issue of voyage NOC, and its requirement, which is dependent upon the resultant taxability of the
freight relating to the voyage shall be dealt with as below in different ways:

O Incases wherein entire cargo belongs to single foreign shipping company which belongs to country
with full DTAA relief, the annual NOC issued by the jurisdictional AO will serve the purpose of
voyage NOC.

O In cases wherein the cargo belongs to a number of foreign shipping companies, each belonging to
a country with full DTAA relief and to each of which annual NOC has been issued by their respective
jurisdictional AO, voyage NOC is not required.

O Inany other case, the Master of the ship would be required to obtain a voyage NOC from the Officer
having jurisdiction over the port. The Customs Authorities shall issue the PCC upon production of
such NOC or an authenticated copy.

Filing of voyage return

For a voyage where cargo belongs to a number of foreign shipping companies, even if all of them belong
to treaty countries with full DTAA relief, there shall be different AOs for each such foreign shipping company.
Since the voyage return is in respect of the ship and its cargo etc, it will not be possible to file it with
jurisdictional AOs of the various foreign shipping companies. Thus, in all such cases, the voyage return
shall continue to filed with the AO having jurisdiction over the port. Since the voyage return has to be filed
within one month of the departure of the ship, it does not, anyway affect the timely departure of the ship
from the port.

Voyage Assessment

In cases where a foreign company eligible for full treaty prefers to be assessed on a voyage-wise basis i.e.,
on a ship basis, the Port Assessing Officer before whom such a voyage return has been filed shall give due
credit to the annual NOC issued by the AO. Assessment in such cases must be expeditiously done and
without conducting any further verification with respect to the eligibility of the foreign shipping company as
regard to treaty benefits and the annual NOC issued by the jurisdictional AO must be honoured. In other
cases, i.e., in a situation where the foreign shipping company files an intimation under section 172(7)
expressing its willingness to be assessed on an annual basis instead of on a voyage basis, the voyage
assessment before the port Assessing Officer should cease and the port Assessing Officer intimate the
details of voyage and freight in respect of that foreign shipping company to the Assessing Officer issuing
the annual NOC.

The authorities concerned are requested to take note of the above guidelines.
(Circular No0.30/2016 dated 26th August,2016)
Enquiry or investigation in respect of document/evidence relating to Income Declaration Scheme

(IDS), 2016 found during the course of Search under section 132 or Survey action under section
133A of the Income-tax Act,1961- regarding

The Income Declaration Scheme, 2016 (hereinafter referred to as ‘the Scheme’) came into effect on 1st
June, 2016. To address doubts and concerns raised by the stakeholders, the Board has issued five sets of
FAQs vide Circular Nos. 17, 24, 25,27 & 29 of2016. To allay apprehensions relating to the income/asset
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declared under the Scheme vis-a-vis search and survey action by the Income-tax Department, the following
clarification is issued.

It is clarified that wherever in the course of search under section 132 or survey operation under section
133A of Income-tax Act, 1961, any document is found as a proof for having already fileda declaration under
the Scheme, including acknowledgement issued by the Income-tax Department for having filed a
declaration, no enquiry would be made by the Income-tax Department in respect of sources of undisclosed
income or investment in movable or immovable property declared in a valid declaration made in accordance
with the provisions of the Scheme.

(Circular No. 32 of 2016 dated 1st November, 2016)

Clarifications on the Direct Tax Dispute Resolution Scheme, 2016

The Direct Tax Dispute Resolution Scheme, 2016 (hereinafter referred to as ‘the Scheme’) incorporated
as Chapter X of the Finance Act, 2016 (hereinafter referred to as ‘the Act’) provides an opportunity to tax
payers who are under litigation to come forward and settle the dispute in accordance with the provisions of
the Scheme. The Direct Tax Dispute Resolution Scheme Rules, 2016 (hereinafter referred to as ‘the Rules’)
have been notified. In regard to the scheme queries have been received from the stakeholders seeking
further clarity on certain provisions of the Scheme. The Central Government has considered the queries
and decided to clarify the same in the form of questions and answers as follows.-

Question No.1: In a case an appeal was pending before CIT(Appeals) as on 29.02.2016. However, before
making declaration under the Scheme the appeal is disposed of by CIT(Appeals). Is the assessee eligible
to avail the Scheme?

Answer: In such a case where the appeal was pending before CIT(Appeals) as on 29.02.2016 and the
CIT(Appeals) has already disposed of the same before making the declaration, the declaration under the
Scheme cannot be filed.

Question No.2:Section 203(2) reads that consequent to the declaration in respect of tax arrear, the appeal
pending before Commissioner (Appeals) shall be deemed to be withdrawn. From what point of time does
the provision become operative?

Answer: The appeal pending with Commissioner (Appeals) shall be deemed to be withdrawn from the date
on which the certificate under section 204(1) is issued by the designated authority.

Question No.3: The addition made in assessment has the effect of reducing the loss but penalty has been
initiated under section 271(1)(c) of the Income-tax Act. Is the assessee eligible to avail the Scheme?

Answer: The Scheme is applicable to cases where there is disputed tax. Since in the case of reduction of
loss, there is no disputed tax the assessee shall not be eligible to avail the Scheme. However, if an appeal
is pending before Commissioner (Appeals) in respect of penalty order framed as a result of variation in
guantum loss, the declarant may file a declaration in respect of such penalty order.

Question No.4:A survey was conducted during F.Y. 2013-14. Incriminating documents relating to
assessment year 2011-12 were found and assessment under section 147 of the Income-tax Act for the said
year was made based on these documents and other enquiries conducted. Is the assessee’s case for A.Y.
2011-12 which is pending with Commissioner (Appeals) eligible for the Scheme?

Answer: As per section 208 of the Act, the Scheme shall not be available for assessment or reassessment
on which survey conducted under section 133A of the Income-tax Act has a bearing. Hence, in the present
case, A.Y. 2011-12 is not eligible for the Scheme.
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Applicability of TDS provisions of section 194-1 of the Income-tax Act, 1961 of lump sum lease
premium paid for acquisition of long term lease regarding

Section 194-| of the Income-tax Act,1961 (the Act) requires that tax be deducted at source at the prescribed
rates from payment of any income by way of rent. For the purposes of this section, “rent” has been defined
as any payment, by whatever name called, under any lease, sub-lease, tenancy or any other agreement or
arrangement for the use of any land or building or machinery or plant or equipment or furniture or fittings.

The issue of whether or not TDS under section 194-| of the Act is applicable on ‘lump sum lease premium’
or ‘one-time upfront lease charges” paid by an assessee for acquiring long-term leasehold rights for land
or any other property has been examined by CBDT in view of representations received in this regard.

The Board has taken note of the fact that in the case of The Indian Newspaper Society (ITA No. 918 &
920/2015), the Hon’ble Delhi High Court has ruled that lease premium paid by the assessee for acquiring
a plot of land on an 80 years lease was in the nature of capital expense not falling within the ambit of Section
194-| of the Act. In this case, the court reasoned that since all the rights easements and appurtenances in
respect of the said land were in effect transferred to the lessee for 80 years and since there was no provision
in lease agreement for adjustment of premium amount paid against annual rent payable, the payment of
lease premium was a capital expense not requiring deduction of tax at source under section 194-1 of the
Act.

Further, in the case Foxconn India Developer Limited (Tax Case Appeal No. 801/2013), the Hon'ble
Chennai High Court held that the one-time non-refundable upfront charges paid by the assessee for the
acquisition of leasehold rights over an immovable property for 99 years could not be taken to constitute
rental income in the hands of the lessor, obliging the lessee to deduct tax at source under section 194-1 of
the Act and that in such a situation the lease assumes the character of "deemed sale". The Hon'ble Chennai
High Court has also in the cases of Tril Infopark Limited (Tax Case Appeal No. 882/2015) ruled that TDS
was not deductible on payments of lump sum lease premium by the company for acquiring a long-term
lease of 99 years.

(Circular No. 35/2016 F.No. 275/29/2015-IT (B) dated 13th October, 2016)

Taxability of the compensation received by the land owners for the land acquired under the Right
to Fair Compensation and Transparency in Land Acquisition, Rehabilitation and Resettlement Act,
2013 CRFCTLAAR Act")

Under the existing provisions of the Income-tax Act, 1961 (‘the Act’), an agricultural land which is not
situated in specified urban area, is not regarded as a capital asset. Hence, capital gains arising from the
transfer (including compulsory acquisition) of such agricultural land is not taxable. Finance (No. 2) Act, 2004
inserted section 10(37) in the Act from 01.04.2005 to provide specific exemption to the capital gains arising
to an Individual or a HUF from compulsory acquisition of an agricultural land situated in specified urban
limit, subject to fulfilment of certain conditions. Therefore, compensation received from compulsory
acquisition of an agricultural land is not taxable under the Act (subject to fulfilment of certain conditions for
specified urban land).

The RFCTLARR Act which came into effect from 1st January, 2014, in section 96, inter alia provides that
income-tax shall not be levied on any award or agreement made (except those made under section 46)
under the RFCTLARR Act. Therefore, compensation received for compulsory acquisition of land under the
RFCTLARR Act (except those made under section 46 of RFCTLARR Act), is exempted from the levy of
income-tax.
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As no distinction has been made between compensation received for compulsory acquisition of agricultural
land and non-agricultural land in the matter of providing exemption from income-tax under the RFCTLARR
Act, the exemption provided under section 96 of the RFCTLARR Act is wider in scope than the tax-
exemption provided under the existing provisions of Income-tax Act, 1961. This has created uncertainty in
the matter of taxability of compensation received on compulsory acquisition of land, especially those relating
to acquisition of non-agricultural land. The matter has been examined by the Board and it is hereby clarified
that compensation received in respect of award or agreement which has been exempted from levy of
income-tax vide section 96 of the RFCTLARR Act shall also not be taxable under the provisions of Income-
tax Act, 1961 even if there is no specific provision of exemption for such compensation in the Income-tax
Act, 1961.

(Circular No. 36/2016 dated 25th October, 2016)
Chapter VI-A deduction on enhanced profits

Chapter VI-A of the Income-tax Act, 1961 ("the Act"), provides for deductions in respect of certain incomes.
In computing the profits and gains of a business activity, the Assessing Officer may make certain
disallowances, such as disallowances pertaining to sections 32, 40(a)(ia), 40A(3), 43B etc., of the Act. At
times disallowance out of specific expenditure claimed may also be made. The effect of such disallowances
is an increase in the profits. Doubts have been raised as to whether such higher profits would also result in
claim for a higher profit-linked deduction under Chapter VI-A.

The issue of the claim of higher deduction on the enhanced profits has been a contentious one. However,
the courts have generally held that if the expenditure disallowed is related to the business activity against
which the Chapter VI-A deduction has been claimed, the deduction needs to be allowed on the enhanced
profits. Some illustrative cases upholding this view are as follows:

() If an expenditure incurred by assessee for the purpose of developing a housing project was not
allowable on account of non-deduction of TDS under law, such disallowance would ultimately
increase assessee's profits from business of developing housing project. The ultimate profits of
assessee after adjusting disallowance under section 40(a)(ia) of the Act would qualify for deduction
under section 80-IB of the Act. This view was taken by the courts in the following cases:

0 Income-tax Officer - Ward 5(1) vs. Keval Construction, Tax Appeal No. 443 of 2012,
December 10, 2012, Gujarat High Court.'

O Commissioner of Income-tax-1V, Nagpur vs. Sunil Vishwambharnath Tiwari, IT Appeal No.
2 of 2011, September 11, 2015, Bombay High Court.

(ii) If deduction under section 40A(3) of the Act is not allowed, the same would have to be added to
the profits of the undertaking on which the assessee would be entitled for deduction under section
80-1B of the Act. This view was taken by the court in the following case:

0 Principal CIT, Kanpur vs. Surya Merchants Ltd., I.T. Appeal No. 248 of 2015, May 03, 2016,

Allahabad High Court.

The above views have attained finality as these judgments of the High Courts of Bombay, Gujarat and
Allahabad have been accepted by the Department.
In view of the above, the Board has accepted the settled position that the disallowances made under section
32 40 (a)(ia), 40A(3), 43B, etc. of the act and other specific disallowances, related to the business activity
against which the Chapter VI-A deduction has been claimed, result in enhancement of the profits of the
eligible business, and that deduction under Chapter VI-A is admissible on the profits so enhanced by the
disallowances.
Accordingly, henceforth, appeals may not be filed on this ground by officers of the Department and appeals
already filed in Courts / Tribunals may be withdrawn / not pressed upon. The above may be brought to the
notice of all concerned.

(Circular No. 37/2016 F.N0.279/Misc./140/2015/1TJ dated 2nd November, 2016)

o D),
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Transport, Power and Interest subsidies received by an Industrial Undertaking- Eligibility for
deduction under sections 80-1B, 80-IC etc., of the Income-tax Act, 1961

The issue whether revenue receipts such as transport, power and interest subsidies received by an
Industrial Undertaking/ eligible business are part of profits and gains of business derived from its business
activities within the meaning of sections 80-1B/80-IC of the Income-tax Act, 1961 (hereinafter referred to as
"the Act") and thus eligible for claim of corresponding deduction under Chapter VI-A of the Act has been a
contentious one. Such receipts are often treated as 'Income from other sources' by the Assessing Officers.

The Hon'ble Supreme Court in its judgment dated 9.3.2016 in the case of Meghalaya Steels Ltd in CA No.
7622 of 20141 and other cases has held that the subsidies of transport, power and interest given by the
Government to the Industrial Undertaking are receipts which have been reimbursed for elements of cost
relating to manufacture/ sale of the products.

Thus, there is a direct nexus between profit and gains of the industrial undertaking/ business and
reimbursement of such business subsidies. Accordingly, such subsidies are part of profits and gains of
business derived from the Industrial Undertaking and are not to be included under the head 'Income from
other sources'. Therefore, deduction is admissible under section 80-1B/80-IC of the Act on such revenue
receipts derived from the Industrial Undertaking. In view of the above, it is a settled position that revenue
subsidies received from the Government towards reimbursement of cost of production/manufacture or for
sale of the manufactured goods are part of profits and gains of business derived from the Industrial
Undertaking / eligible business, and are thus, admissible for application deduction under Chapter VI-A of
the Act.

Accordingly, henceforth, appeals may not be filed by the Department on the above settled issue, and those
already filed may be withdrawn / not pressed upon.

The above may be brought to the notice of all concerned.
(Circular No. 39/2016 F.No.279/Misc./ 140/2015/1TJ dated 29th November, 2016)
Demonetization - tax investigations unearth misuse of jan-dhan accounts post demonetization

Investigation being conducted by the Income Tax Department across India into the sudden surge in cash
deposits in Jandhan accounts have revealed various inconsistencies. Undisclosed moneys of
approximately Rs.1.64 Crore deposited by persons who have never filed returns of income being below the
taxable limits, into their Jandhan accounts have already been detected at Kolkata, Midnapore, Ara (Bihar),
Kochi and Varanasi. Rs. 40 Lakh has been seized from one such account in Bihar. Undisclosed income so
detected will be brought to tax as per the provisions of the Income Tax Act, 1961, apart from other actions
depending upon the outcome of investigations. The Central Board of Direct Taxes (CBDT), once again
urges the account holders not to consent to any kind of misuse of their accounts which would expose them
to the dangers of being held responsible for the tax evasion by unscrupulous elements.

(Press Release, dated 4th December, 2016)
Direct Tax Collections for November, 2016 show Growth of 15.12 %
The figures for Direct Tax collections up to November, 2016 show that net collections are at Rs. 4.12 lakh

crore which is 15.12% more than the net collections for the corresponding period last year. This collection
is 48.67% of the total Budget Estimates of Direct Taxes for F.Y. 2016-17.




2017

= BBUDGET

As regards the growth rates for Corporate Income Tax (CIT) and Personal Income Tax (PIT), in terms of
gross revenue collections, the growth rate under CIT is 11.22% while that under PIT (including STT) is
22.41%. However, after adjusting for refunds, the net growth in CIT collections is 8.75% while that in PIT
collections is 23.89%. Refunds amounting to Rs.1,05,561 crore have been issued during April-November,
2016, which is 17.35% higher than the refunds issued during the corresponding period last year.

(Press Release, dated 09 December, 2016)

Amounts exceeding Rs.5000 in old notes can be deposited only once between now and 30-12-2016

The deposits of old notes of Rs.500 and Rs.1000 denominations have been reviewed by the Government
from time to time. Already more than five weeks have elapsed since the time of the announcement of the
cancellation of the legal tender character of these notes. It is expected that, by now, most of the people
would have deposited such old notes in their possession. Keeping this in view and to reduce the queues in
the banks, it has now been decided that amounts exceeding Rs.5000 in old notes can be deposited only
once between now and 30th December, 2016. The banks have been advised to conduct due diligence
regarding the reasons for not depositing these notes earlier. Amounts of Rs.5000 or less may continue to
be deposited with banks in the customer's account, as at present. However, cumulative deposits exceeding
Rs.5000 between 19th and 30th December, 2016 will be as per the procedures advised by RBI in respect
of deposits exceeding Rs.5000 as stated above. Further, an opportunity has been given to the public to
make the payments towards tax, penalty, cess/surcharge and deposit under the Pradhan Mantri Garib
Kalyan Yojana (PMGKY) 2016 with the old bank notes of Rs.500 and Rs.1000 denomination upto 30th
December, 2016. A number of representations had been received from District Cooperative Central Banks
(DCCBs) to allow them to deposit with their linked currency chests the old Rs.500 and Rs.1000 notes that
had been collected by them between the 10th of November and 14th of November, 2016. An enabling
notification to this effect has been issued. NABARD which supervises the DCCBs will conduct complete
audit check of the Know Your Customer (KYC) documents of the individual customers who have deposited
these notes or of the members of the Primary Agricultural Credit Society (PACS) who have deposited these
notes. The details in this regard will be notified by RBI.

(Press Release, dated 19-12-2016)
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INCOME TAX — DOMESTIC TAXATION
SUPREME COURT DECISION

Common Cause vs. UOI (Sahara Diaries)

Section 34 of the Evidence Act: Entries in loose papers/ sheets are irrelevant and inadmissible
as evidence. Such loose papers are not “books of account” and the entries therein are not
sufficient to charge a person with liability and the entries therein shall not alone be sufficient
evidence. It is incumbent upon the person relying upon those entries to prove that they are in
accordance with facts

Held:

O Entries in loose papers/sheets are irrelevant and not admissible under Section 34 of the
Evidence Act. Itis only where the entries are in the books of accounts regularly kept, depending
on the nature of occupation, that those are admissible;

O As to the value of entries in the books of account, such statement shall not alone be sufficient
evidence to charge any person with liability, even if they are relevant and admissible, and that
they are only corroborative evidence. Even then independent evidence is necessary as to
trustworthiness of those entries which is a requirement to fasten the liability;

O The Court has to be on guard while ordering investigation against any important constitutional
functionary, officers or any person in the absence of some cogent legally cognizable material.

Gopal And Sons (HUF) vs. CIT

Section 2(22)(e): The argument that as the shares are issued in the name of the Karta, the HUF
is not the “registered shareholder” and so Section 2(22)(e) will not apply to loans paid to the
HUF is not correct because in the annual returns filed with the Registrar of Companies, the HUF
is shown as the registered and beneficial shareholder. In any case, the HUF is the beneficial
shareholder. Even if it is assumed that the Karta is the registered shareholder and not the HUF,
as per Explanation 3 to Section 2(22), any payment to a concern (i.e. the HUF) in which the
shareholder (i.e. the Karta) has a substantial interest is also covered

Facts:

Hindu Undivided Family (HUF) had received certain advances from one Company. In the audit report
and annual return for the relevant period, which was filed by it before the Registrar of Companies
(ROC), it was found that the subscribed share capital of the said Company was that shares were
subscribed by the HUF being 37.12% of the total shareholding of the Company. Hence, the Assessing
Officer concluded that the assessee was both the registered shareholder and the beneficial owner of
shares, as it was holding more than 10% of voting power. On this basis, “Reserve & Surplus” was
included in the income of the assessee as deemed dividend.

Issue:
The Supreme Court had to consider that whether in view of the settled principle that HUF cannot be a

registered shareholder in a company and hence could not have been both registered and beneficial
shareholder, loan/advances received by HUF could be deemed as dividend within the meaning of

o D),




INDIA

UL

2017

GET

Section 2(22)(e) of the Income Tax Act, 1961, especially in view of the term “concern” as defined in the
Section itself

Held:

O

Section 2(22)(e) of the Act creates a fiction, thereby bringing any amount paid otherwise than
as a dividend into the net of dividend under certain circumstances. It gives an artificial definition
of ‘dividend’. The dividend taken note of by this provision is a deemed dividend and loan or
payment made by the company to its shareholder is actually not a dividend. In fact, such a loan
to a shareholder has to be returned by the shareholder to the company. It does not become
income of the shareholder. Notwithstanding the same, for certain purposes, the Legislature has
deemed such a loan or payment as ‘dividend’ and made it taxable at the hands of the said
shareholder. Hence, such a provision which is a deemed provision and fictionally creates
certain kinds of receipts as dividends, is to be given strict interpretation. Unless all the
conditions contained in the said provision are fulfilled, the receipt cannot be deemed as
dividends. Further, in case of doubt or where two views are possible, benefit shall accrue in
favour of the assessee.

For the case under consideration, following conditions need to be fulfilled:

a) Payment is to be made by way of advance or loan to any concern in which such
shareholder is a member or a partner.
b) Inthe said concern, such shareholder has a substantial interest.

Explanation 3(a) defines “concern” to mean HUF or a firm or an association of persons or a
body of individuals or a company. As per Explanation 3(b), a person shall be deemed to have
a substantial interest in a HUF if he is, at any time during the previous year, beneficially entitled
to not less than 20% of the income of such HUF.

In the instant case, the payment in question is made to the assessee which is a HUF. Shares
are held by Karta of this HUF. The said Karta is, undoubtedly, the member of HUF and has
substantial interest in the HUF, being its Karta. It was not disputed that he was entitled to not
less than 20% of the income of HUF. Hence, provisions of Section 2(22)(e) of the Act get
attracted and it is not even necessary to determine as to whether HUF can, in law, be beneficial
shareholder or registered shareholder in a Company.

From the audited annual return of the Company filed with ROC it is found that the money
towards share holding in the Company was given by the HUF. Though, the share certificates
were issued in the name of the Karta, but in the annual returns, it is the HUF which was shown
as registered and beneficial shareholder. HUF is the beneficial shareholder. Even if it is
presumed that it is not a registered shareholder, as per the provisions of Section 2(22)(e) of
the Act, once the payment is received by the HUF and shareholder is a member of the said
HUF and he has substantial interest in the HUF, the payment made to the HUF shall constitute
deemed dividend within the meaning of clause (e) of Section 2(22) of the Act.

CIT vs. Yokogawa India Limited

Section 10A/ 10B: Though Section 10A/ 10B were amended by Finance Act 2000 w.e.f.
01.04.2001 to change "exemption" to "deduction”, the "deduction” contemplated therein is qua
the eligible undertaking of an assessee standing on its own and without reference to the other
eligible or non-eligible units or undertakings of the assessee. The benefit of deduction is given
by the Act to the individual undertaking and resultantly flows to the assessee. The deduction of
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the profits and gains of the business of an eligible undertaking has to be made independently
and before giving effect to the provisions for set off and carry forward contained in Section 70,
72 and 74. The deductions under section 10A/10B are prior to the commencement of the
exercise to be undertaken under Chapter VI of the Act for arriving at the total income of the
assessee from the gross total income.

Issue:

The Supreme Court had to consider the following questions arising from the judgement of the Karnataka
High Court in Yokogawa India Ltd 341 ITR 385 (Karnataka):

a. Whether Section 10A of the Act is beyond the purview of the computation mechanism of total
income as defined under the Act. Hence, is the income of a Section 10A unit required to be
excluded before arriving at the gross total income of the assessee?

b. Whether the phrase “total income” in Section 10A of the Act is akin and pari materia with the said
expression as appearing in Section 2(45) of the Act?

c. Whether even after the amendment made with effect from 1.04.2001, Section 10A of the Act
continues to remain an exemption section and not a deduction section?

d. Whether losses of other 10A Units or non 10A Units can be set off against the profits of 10A Units
before deductions under Section 10A are effected?

e. Whether brought forward business losses and unabsorbed depreciation of 10A Units or non 10A
Units can be set off against the profits of another 10A Units of the assessee.

Held:

O The retention of Section 10A in Chapter Il of the Act after the amendment made by the Finance
Act, 2000 would be merely suggestive and not determinative of what is provided by the Section
as amended, in contrast to what was provided by the un-amended Section. The true and correct
purport and effect of the amended Section will have to be construed from the language used
and not merely from the fact that it has been retained in Chapter Ill. The introduction of the
word ‘deduction’ in Section 10A by the amendment, in the absence of any contrary material,
and in view of the scope of the deductions contemplated by Section 10A, it has to be
understood that the Section embodies a clear enunciation of the legislative decision to alter its
nature from one providing for exemption to one providing for deductions.

O The difference between the two expressions ‘exemption’ and ‘deduction’, though broadly may
appear to be the same i.e. immunity from taxation, the practical effect of it in the light of the
specific provisions contained in different parts of the Act would be wholly different. The above
implications cannot be more obvious than from the case which have been filed by loss making
eligible units and/or by non-eligible assessees seeking the benefit of adjustment of losses
against profits made by eligible units.

[0 Sub-section 4 of Section 10A which provides for pro rata exemption, necessarily involving
deduction of the profits arising out of domestic sales, is one instance of deduction provided by
the amendment. Profits of an eligible unit pertaining to domestic sales would have to enter into
the computation under the head “profits and gains from business” in Chapter IV and denied the
benefit of deduction. The provisions of Sub-section 6 of Section 10A, as amended by the
Finance Act of 2003, granting the benefit of adjustment of losses and unabsorbed depreciation
etc. commencing from the year 2001-02 on completion of the period of tax holiday also virtually
works as a deduction which has to be worked out at a future point of time, namely, after the
expiry of period of tax holiday. The absence of any reference to deduction under Section
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10A in Chapter VI of the Act can be understand by acknowledging that any such reference or
mention would have been a repetition of what has already been provided in Section 10A. The
provisions of Sections 80HHC and 80HHE of the Act providing for somewhat similar deductions
would be wholly irrelevant and redundant if deductions under Section 10A were to be made at
the stage of operation of Chapter VI of the Act. The retention of the said provisions of the Act
i.e. Section 80HHC and 80HHE, despite the amendment of Section 10A, indicates that some
additional benefits to eligible Section 10A units, not contemplated by Sections 80HHC and
80HHE, was intended by the legislature. Such a benefit can only be understood by a legislative
mandate to understand that the stages for working out the deductions under Section 10A and
80HHC and 80HHE are substantially different.

O From a reading of the relevant provisions of Section 10A it is clear that the deductions
contemplated therein is qua the eligible undertaking of an assessee standing on its own and
without reference to the other eligible or non-eligible units or undertakings of the assessee. The
benefit of deduction is given by the Act to the individual undertaking and resultantly flows to the
assessee. This is clear from the contemporaneous Circular No. 794 dated 9.8.2000 which
states in paragraph 15.6 that,

“The export turnover and the total turnover for the purposes of sections 10A and 10B shall be of the
undertaking located in specified zones or 100% Export Oriented Undertakings, as the case may be,
and this shall not have any material relationship with the other business of the assessee outside
these zones or units for the purposes of this provision.”

O If the specific provisions of the Act provide [first proviso to Sections 10A(1); 10A (1A) and 10A
(4)] that the unit that is contemplated for grant of benefit of deduction is the eligible undertaking
and that is also how the contemporaneous Circular of the department (N0.794 dated
09.08.2000) understood the situation, it is only logical and natural that the stage of deduction
of the profits and gai ns of the business of an eligible undertaking has to be made
independently and, therefore, immediately after the stage of determination of its profits and
gains. At that stage the aggregate of the incomes under other heads and the provisions for set
off and carry forward contained in Sections 70, 72 and 74 of the Act would be premature for
application. The deductions under Section 10A therefore would be prior to the commencement
of the exercise to be undertaken under Chapter VI of the Act for arriving at the total income of
the assessee from the gross total income.

O Though Section 10A, as amended, is a provision for deduction, the stage of deduction would
be while computing the gross total income of the eligible undertaking under Chapter IV of the
Act and not at the stage of computation of the total income under Chapter VI.

Ashok Prapann Sharmavs. CIT
Section 55(2): In determining the cost of acquisition as on 01.04.1974 (or 01.04.1981), the value
declared in the wealth-tax return as well as the comparable sales, even if later in point of time,

have to be considered. The High Court should not interfere with findings of fact, unless palpably
incorrect

Facts:

The Assessee was subjected to payment of income-tax on capital gains accruing from land acquisition
compensation and sale of land.
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Issue:

How the cost of acquisition is to be worked out for the purposes of deduction of such cost from the
receipts so as to arrive at the correct quantum of capital gains eligible to tax under the Income-Tax Act,
1961 (Act). The Assessing Officer as well as the First Appellate Authority took into account the
declaration made in the return filed by the Assessee under the Wealth Tax Act (Rs.2 per square yard)
in respect of the very plot of land as the cost of acquisition. Some instances of comparable sales
showing higher value at which such transactions were made (Rs.70/- per square yard) were also laid
by the Assessee before the Assessing Officer. The same were not accepted on the ground that such
sales were subsequent in point of time i.e. 1978-1979 whereas under Section 55(2) of the Act the
crucial date for determination of the cost of acquisition is 1st April, 1974. The Tribunal took the view
that the comparable sales cannot altogether be ignored. Therefore, though the comparable sales were
at a higher value of Rs.70/- per square yard, the learned Tribunal thought it proper to determine the
cost of acquisition at Rs.50/- per square yard. In Second Appeal, the High Court exercising jurisdiction
under Section 260A of the Act reversed the said finding bringing the Assessee to this Court by way of
present appeal.

Held:

0 A declaration in the return filed by the Assessee under the Wealth Tax Act would certainly be
a relevant fact for determination of the cost of acquisition which under Section 55(2) of the Act
to be determined by a determination of fair market value. Also would be the comparable sales
though slightly subsequent in point of time for which appropriate adjustments can be made as
had been made by the learned Tribunal (from Rs.70/- per square yard to Rs.50/- per square
yard). Comparable sales, if otherwise genuine and proved, cannot be shunted out from the
process of consideration of relevant materials. The same had been taken into account by the
learned Tribunal which is the last fact finding authority under the Act. Unless such cognizance
was palpably incorrect and, therefore, perverse, the High Court should not have interfered with
the order of the Tribunal. The order of the High Court overlooks the aforesaid severe limitation
on the exercise of jurisdiction under Section 260A of the Act.

0 It appears that there was an on-going process under the Land Acquisition Act, 1894 for
determination of compensation for a part of the land belonging to the Assessee which was
acquired [39 acres (approx.]. The Reference Court enhanced the compensation to Rs.40/- per
square yard. The above fact, though subsequent, would not again be altogether irrelevant for
the purposes of consideration of the entittement of the Assessee. However, as the
determination of the cost of acquisition by the learned Tribunal was on the basis of the
comparable sales and not the compensation awarded under the Land Acquisition Act, 1894
(the order awarding higher compensation was subsequent to the order of the learned Tribunal)
and the basis adopted was open for the learned Tribunal to consider. Hence, Tribunal order is
affirmed.

Rayala Corporation Pvt. Ltd vs. ACIT
Section 28: Income from letting of property on rent by an assessee engaged in the business of

letting is assessable as "business profits" under section 28 and not as "Income from house
property" under section 22

21
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Facts:

The assessee, a private limited company, had house property, which was rented and the assessee
was receiving rent from it. The assessee claimed that though it is having house property and is receiving
income by way of rent, the assessee is in business of renting its properties and is receiving rent as its
business income and so the said income should be taxed under the Head “Profits and gains of business
or profession”. The Revenue claimed that as the income is arising from House Property, the said
income must be taxed under the head “Income from House Property”.

Issue:

The Supreme Court had to consider whether the rental income should be taxed under the head “Income
from House Property” or “Profit and gains of business or profession”.

Held:

[0 The issue involved is that if an assessee is having his house property and by way of business
he is giving the property on rent and if he is receiving rent from the said property as his business
income, the said income, even if in the nature of rent, should be treated as “Business Income”
because the assessee is having a business of renting his property and the rent which he
receives is in the nature of his business income.

O The assessee is a private limited company and even as per its Memorandum of Association its
business is to deal into real estate and also to earn income by way of rent by leasing or renting
the properties belonging to the assessee company. The High Court and the authorities below
had come to a specific finding to the effect that the assessee company had stopped its other
business activities and was having only an activity with regard to the leasing its properties and
earning rent therefrom. Thus, except leasing the properties belonging to the assessee
company, the company is not having any other business and the said fact is not in dispute at
all.

O As the business of the company is to lease its property and to earn rent and therefore, the
income so earned should be treated as its business income.

ITC Limited Gurgaon vs. Commissioner of I.T. (TDS) Delhi

Concept of "salary" explained. Held that as "tips" are paid to employees of the assessee from an
outsider on avoluntary basis and the employees have no vested right to receive the same, the same
is not "salary" and the assessee has no obligation to deduct TDS

Facts:

O

O

The Supreme Court had to consider whether the payment of banquet and restaurant tips to the
employees of the assessee in its capacity as Employer were profits in lieu of salary within the meaning
of section 17(3)(ii) of the I.T. Act, 1961.
The High Court (CIT (TDS) vs. ITC Ltd. (2011) 338 ITR 598 (Del.)) reversed the order of the ITAT and
decided the point against the assessee.

Issue:

T D,
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O Concept of "salary" explained. Held that as "tips" are paid to employees of the assessee from an
outsider on a voluntary basis and the employees have no vested right to receive the same, the same
is not "salary" and the assessee has no obligation to deduct TDS.

Held:

Reversing the decision of the High Court the Supreme Court held as under:

O Under section 192(1), "any person responsible” for paying any income chargeable under the head
“salaries” is alone brought into the dragnet of deduction of tax at source. The person responsible for
paying an employee an amount which is to be regarded as the employee’s income is only the employer.
In the facts of the present case, it is clear that the person who is responsible for paying the employee
is not the employer at all, but a third person —namely, the customer. Also, if an employee receives
income chargeable under a head other than the head "salaries", then section 192 does not get attracted
at all. Thus, such income must necessarily be placed under section 56(1) of the Act as ‘income from
other sources’. Following Emil Webber vs. CIT, (1993) 2 SCC 453 it is clear that as income from tips
would be chargeable in the hands of the employees as income from other sources, such tips being
received from customers and not from the employer, section 192 would not get attracted at all on the
facts of the present case.

[0 It can be seen, on an analysis of section 15, that for the said section to apply, there should be a vested
right in an employee to claim any salary from an employer or former employer, whether due or not if
paid; or paid or allowed, though not due. In CIT vs. L. W. Russel reported in 53 ITR 91 (SC), this Court
dealt with the provisions of section 7(1) of the 1922 Act, which preceded sections 15 and 17 of the
present Act and held that it is necessary for the employee to have a vested right to receive an amount
from his employer before he could be brought to tax under the head "salaries".

O Tips being purely voluntary amounts that may or may not be paid by customers for services rendered
to them would not, therefore, fall within section 15(b) at all. Also, it is clear that salary must be paid or
allowed to an employee in the previous year “by or on behalf of” an employer. Even assuming that the
expression “allowed” is an expression of width, the salary must be paid by or on behalf of an employer.
It must first be noticed that the expression “employer” is different from the expression “person”. An
“‘employer” is a person who employs another person under a contract of employment, express or
implied, to perform work for the employer. Therefore, section 15(b) necessarily has reference to the
contract of employment between employer and employee, and salary paid or allowed must therefore
have reference to such contract of employment. On the facts of the present case, it is clear that the
amount of tip paid by the employer to the employees has no reference to the contract of employment
atall. Tips are received by the employer in a fiduciary capacity as trustee for payments that are received
from customers which they disburse to their employees for service rendered to the customer. There is,
therefore, no reference to the contract of employment when these amounts are paid by the employer
to the employee. The argument that there is an indirect reference to the contract of employment in as
much as but for such contract, tips to employees could not possibly have been paid at all. We are afraid
that this argument must be rejected for the simple reason that the payments received by the employees
have no reference whatsoever to the contract of employment and are received from the customer, the
employer only being at the two.

O Their Lordships approved the reasoning contained in Wrottesley vs. Regent Street Florida Restaurant,
[1951] 2 K.B. 277 and held that payments of collected tips made in the manner indicated (Paras 7 and
9) above would not be payments made “by or on behalf of” an employer. Their Lordships agreed with
the statement of law that there is no ground for saying that these tips ever became the property of the
employers. Even if the box were kept in the actual custody of the employer he would have no title to
the money as he would hold such money in a fiduciary capacity for and on behalf of his employees. In
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the said circumstances, it is clear that such payments would be outside the purview of section 15(b) of
the Act.

O Itis well-settled that a case is an authority, for what it decides, and not for what logically follows from it.
Karamchari Union, Agra vs. Union of India, (2000) 3 SCC 335 in no manner supports Shri Kaul's
submission on section 17(3)(ii) that the moment any amount is received from an employer by an
employee, without more, such amount becomes a profit in lieu of salary. In Karamchari Union, Agra vs.
Union of India, (2000) 3 SCC 335, City Compensatory Allowance (CCA) and House Rent Allowance
(HRA) arose directly from the employer — employee relationship. The question the Court had to answer
was whether a pecuniary advantage in the form of CCA and HRA would be covered by section 17,
which the Court answered in the affirmative. The decision of the Supreme Court cannot be understood
to mean that even de hors the employer—employee relationship, any amount received from the
employer by an employee would become ‘salary’ under the section. The Supreme Court did not
subscribe to the High Court’s view in understanding the aforesaid decision to mean that so long as the
employer pays an amount to an employee, even in a fiduciary capacity and de hors the employer-
employee relationship, the amount so paid would come within the head “salary”.

VLS Finance Ltd. & Anr. vs CIT

A stay on the conduct of a "special audit" under section. 142(2A) amounts to a "stay of the
assessment proceedings” and extends limitation under section. 158BE. One warrant of
authorisation can be used for multiple visits and searches and limitation commences only after the
panchnama records the conclusion of the search

Facts:

The Supreme Court had to consider two Question arising from the judgement of the Delhi High Court V.L.S.
Finance Ltd vs. CIT 289 ITR 286 (Del):

O Whether an interim order staying the direction for special audit could be construed as amounting to
stay of assessment proceedings?

O Whether it is permissible under Section 132 of the Act that the same warrant of authorisation be
executed 16 times and be revalidated again and again instead of issuing fresh authorisation for each
visit and whether such revalidation can be done without recording any reasons justifying the revalidation
as in the present case.

Issue:

[0 A stay on the conduct of a "special audit" under section. 142(2A) amounts to a "stay of the assessment
proceedings" and extends limitation under section. 158BE. One warrant of authorisation can be used
for multiple visits and searches and limitation commences only after the panchnama records the
conclusion of the search?

Held:
The Supreme Court held as under:

O Itis not in doubt that Explanation 1 to Section 158BE(2) of the Act grants benefit of exclusion only for
those cases where ‘the assessment proceeding is stayed by an order or injunction’ of the court. On
literal construction, therefore, it becomes clear from the reading of this provision that the period that is
to be excluded while computing the period of limitation for completion of Block Assessments is the
period during which assessment proceedings are stayed by an order of a court and this provision shall
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not apply if the stay of some other kind, i.e., other than staying the assessment proceedings, is passed.
The provision relating to limitation need to be strictly construed.

O Asageneral rule, therefore, when there is no stay of the assessment proceedings passed by the Court,
Explanation 1 to Section 158BE of the Act may not be attracted. However, this general statement of
legal principle has to be read subject to an exception in order to interpret it rationally and practically. In
those cases where stay of some other nature is granted than the stay of the assessment proceedings
but the effect of such stay is to prevent the assessing officer from effectively passing assessment order,
even that kind of stay order may be treated as stay of the assessment proceedings because of the
reason that such stay order becomes an obstacle for the Assessing Officer to pass an assessment
order thereby preventing the Assessing Officer to proceed with the assessment proceedings and carry
out appropriate assessment. For an example, if the court passes an order injuncting the assessing
officer from summoning certain records either from the assessee or even from a third party and without
those records it is not possible to proceed with the assessment proceedings and pass the assessment
order, even such type of order may amount to staying the assessment proceedings. The special audit
is an integral part of the assessment proceedings, i.e., without special audit it is not possible for the
Assessing Officer to carry out the assessment and so, stay of the special audit may qualify as stay of
assessment proceedings and, therefore, would be covered by the said explanation.

O The argument of the appellants that there was only one warrant of authorisation which empowered the
Revenue authorities to carry out search and visit of the revenue officials on 22nd June, 1998 on the
basis of said Warrant of Authorisation dated 19th June, 1998, would end in exhausting the said warrant
of authorisation and the subsequent visits, fresh was required and no such authorisation was taken
and, therefore, subsequent searches are illegal and no benefit thereof should ensure to be respondent
cannot be accepted.

O The appellants never challenged subsequent visits and searches of their premises by the respondents
on the ground that in the absence of a fresh authorisation those searches were illegal, null and void.
The revenue authorities visited and searched the premises of the appellants for the first time on 22nd
June, 1998. In the panchnama drawn on that date, it was remarked ‘temporarily concluded’, meaning
thereby, according to the revenue authorities, search had not been concluded. For this reason, the
respondent authorities visited many times on subsequent occasions and every time panchnama was
drawn with the same remarks, i.e. ‘temporarily concluded’. It is only on 5th August, 1998 when the
premises were searched last, the panchnama drawn on that date recorded the remarks that the search
was finally concluded’. Thus, according to the respondents, the search had finally been completed only
on 5th August, 1998 and panchnama was duly drawn on the said date as well. The appellants, in the
writ petition filed, had nowhere challenged the validity of searches on the subsequent dates raising a
plea that the same was illegal in the absence of any fresh and valid authorisation. On the contrary, the
appellants proceeded on the basis that search was conduced from 22nd June, 1998 and finally
concluded on 5th August, 1998. On the aforesaid facts and in the absence of any challenge laid by
appellants to the subsequent searches, we cannot countenance the arguments of the appellants that
limitation period is not to be counted from the last date of search when the search operation completed,
i.e. 5th August, 1998. Therefore, this issue is also decided in favour of the respondents.

CIT vs Amitabh Bachchan Civil Appeal
Even if Assessing Officer applies mind and decides not to assess expenditure as unexplained

under section. 69C because the assessee withdrew the claim for deduction, the CIT is entitled to
revise the assessment on the ground that the matter needed further investigation

Facts:

25
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O The CIT under section. 263 of the I. T. Act, 1961, took the view that notwithstanding the withdrawal of
the claim by the assessee, in view of the earlier stand taken that the said expenses were incurred for
security purposes of the assessee, the Assessing Officer ought to have proceeded with the matter as
the assessee was following the cash system of accounting and the filing of the re-revised return, prima
facie, indicated that the additional expenses claimed had been incurred.

O Withdrawal of claim by assessee can be for variety of reasons and this does not mean that Assessing
Officer should abandon enquires regarding sources for incurring expenses.

O Assessee follows cash system of accounting and the claim regarding additional expenses was made
through duly verified revised return. The claim was pressed during assessment proceedings carried on
by Assessing Officer after filing revised return and it was specially stated in letter dated 13-2-2004 that
expenses were for security purposes and that payments have been made out of cash balances
available etc. Under the circumstances, the Assessing Officer was expected to examine the matter
further to arrive at a definite finding whether assessee incurred expenses or not and in case, actually
incurred, then what were sources for incurring these expenses. Assessing Officer was satisfied on
withdrawal of the claim and his failure to decide the matter regarding actual incurring of additional
expenses and sources thereof resulted into erroneous order which is prejudicial to the interest of
revenue.

Issue:

O Even if Assessing Officer applies mind and decides not to assess expenditure as unexplained under
section. 69C because the assessee withdrew the claim for deduction, the CIT is entitled to revise the
assessment on the ground that the matter needed further investigation

Held:

Reversing the decision of the Appellate Tribunal and the High Court, the Supreme Court upholding the
order of the CIT under section. 262 of the Act held as under:

O “There can be no doubt that so long as the view taken by the Assessing Officer is a possible view the
same ought not to  be interfered with by the Commissioner under Section 263 of the Act merely on the
ground that there is another possible view of the matter.

0 Permitting exercise of revisional power in a situation where two views are possible would really amount
to conferring some kind of an appellate power in the revisional authority. This is a course of action that
must be desisted from.

[0 However, the above is not the situation in the present case in view of the reasons stated by the learned
C.L.T. on the basis of which the said authority felt that the matter needed further investigation, a view
with which we wholly agree.

O Making a claim which would prima facie disclose that the expenses in respect of which deduction has
been claimed has been incurred and thereafter abandoning/ withdrawing the same gives rise to the
necessity of further enquiry in the interest of the Revenue.

[0 The notice issued under Section 69-C of the Act could not have been simply dropped on the ground
that the claim has been withdrawn. We, therefore, are of the opinion that the learned C.1.T. was perfectly
justified in coming to his conclusions insofar as the issue No. (iii) is concerned and in passing the
impugned order on that basis. The learned Tribunal as well as the High Court, therefore, ought not to
have interfered with the said conclusion.”

CIT vs. ITC Ltd. Special Leave Petition No. 31244 of 2014 dated 15th July, 2016

Special Leave Petition dismissed against High Court’s ruling that where assessee’s liability to pay
excise duty relating to earlier years was adjudicated during relevant assessment year, assessee
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could claim deduction of amount so paid in assessment year in question even though books of
account were maintained on mercantile system of accounting.

Facts:

O The assessee incurred liability to pay the excise duty of Rs 85.71 lakhs. The assesse disputed the
valuation and the matter went to the adjudicatory authority.

O Once the demand was adjudicated, the assessee paid the amount adjudicated and claimed deduction
thereof. The assessee made the payment after adjudication and not during the relevant year.

O The Tribunal held that the liability of earlier assessment years could not be allowed as a deduction out
of the profit of the relevant assessment year 1984-85 in terms of section 43B of the Income Tax Act,
1961.

O For arriving at the total income of the previous year, only the expenditure pertaining to that previous
year to be deducted. It was not open to the assessee to deduct the expenses of earlier years or
subsequent years for arriving at the total income of that previous year.

Issue:

O Special Leave Petition dismissed against High Court’s ruling that where assessee’s liability to pay
excise duty relating to earlier years was adjudicated during relevant assessment year, assessee could
claim deduction of amount so paid in assessment year in question even though books of account were
maintained on mercantile system of accounting.

Held:

0 Inthe case of CIT vs. Orient Supply Syndicate (134 ITR 12), the Division Bench took the view that the
question whether the liability of the earlier years discharged subsequently can be allowed to be
deducted is a question which would depend on the facts and circumstances of the case and the
statutory provisions.

O Our attention was not drawn to any statutory provisions on the basis of which the appellant before us
incurred the liability to pay the excise duty in question or in violation whereof the appellant refused to
pay.

O On the contrary, it appears that the claim was made on the basis of a valuation which the assesse
disputed and that is how the matter went to the adjudicatory authority. It is in those circumstances that
the payment was made after adjudication and not during the relevant year.

[0 We are of the opinion that even before the introduction of section 43B, it could not have been said that
in all cases the assessee, maintaining books of account in a mercantile system, could not be permitted
to deduct the amount paid in respect of liability which was incurred in the earlier years. We are, in any
event, bound by the judgment in the case of CIT vs. Orient Supply Syndicate and are not in a position
to take a different view.

O Dismissing the Special Leave Petition of the Department of the Supreme Court held as under.

O We do not find any legal and valid ground for interference. The Special Leave Petition is dismissed.”

O

Travancore Diagnostics Private Limited Vs. Asst.

Provisions of section 292BB of the Act can be availed only if notice under section 143(2) of the Act
is validly issued. Assessment would be invalid in absence of proper issuance of the notice even if
the assessee participates in the proceedings.

Facts:

27
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The assessee is a company having a diagnostics laboratory at Kollam and a branch at Kottarakkara.
On a suspicion of suppression or escaped assessment, a survey was conducted under the provisions
of section 133A of the Act both in the Kollam and Kottarakkara premises of the assessee.

On the basis of certain alleged incriminating documents and materials unearthed during the survey, the
revenue issued a notice under section 148 of the Act. Submissions were made by the assessee and
an assessment order was passed by the Assessing Officer after making certain additions.

On appeal to the CIT(A) by the assessee, the CIT(A) restricted the additions made to the extent of
difference in the actual gross collection as was reflected in the incriminating papers. The Assessing
Officer and the assessee then filed cross objections with the Hon’ble Tribunal wherein the assessee
stated that no notice under section 143(2) of the Act had ever been issued to him and that in such
circumstances, the entire assessment fails.

However, the Hon’ble Tribunal held that since the representative of the assessee had participated in
the reassessment proceedings under Section 147 and the assessment proceedings under section 143
of the Act, absence of issuance of notice under section 143(2) would have no bearing and would stand
condoned in view of Section 292BB of the Act.

Thus, the assessee preferred an appeal before the Hon’ble Kerala High Court.

Issue:

O

Provisions of section 292BB of the Act can be availed only if notice under section 143(2) of the Act is
validly issued. Assessment would be invalid in absence of proper issuance of the notice even if the
assessee participates in the proceedings.

Held:

O

It is virtually admitted by the revenue that no notice under section 143(2) of the Act had been issued.
In ACIT Vs. Hotel Blue Moon [2010] 321 ITR 362, the Hon'ble Supreme Court has already settled the
position of law that the omission on the part of the AO to issue notice under section 143(2) of the Act
cannot be a procedural irregularity and that the same is not curable and that therefore, the requirement
of notice under section 143(2) of the Act cannot be dispensed with.

There is no hesitation in holding that the Assessing Officer can and avail the benefit under section
292BB of the Act and the assessee will be burdened by the rigour of estoppel contained therein only
after a notice under section 143(2) of the Act had been validly issued.

When it is virtually admitted that no such notice had been issued, the Assessing Officer loses even the
authority to enter into the jurisdiction under section 143 of the Act and the participation or otherwise of
the assessee would be of no avail.

Thus, if a notice under section 143(2) of the Act has not been issued, the Assessing Officer cannot claim
the benefit under section 292BB of the Act

HIGH COURT DECISIONS

Pr. CIT vs. N. C. Cables Ltd (Delhi High Court)

Section 147/ 151: The mere appending of the word "approved" by the CIT while granting approval
under section 151 to the reopening under section 147 is not enough. While the CIT is not required
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to record elaborate reasons, he has to record satisfaction after application of mind. The approval is
a safeguard and has to be meaningful and not merely ritualistic or formal

Facts:

The Tribunal quashed the notice issued under section 147 of the Act for reassessment on the ground
that the word “approved” appended by the Commissioner of Income while granting approval under
section 151 of the Act reflected non-application of mind by the Commissioner and rendered the
reassessment bad.

Issue:

“Did the Tribunal fall into error in holding that the Commissioner of Income Tax (CIT) did not in fact
record satisfaction under Section 151 of the Income Tax Act, 1961 for issuing notice under Section 147,
in the circumstances of the case?”

Held:

Section 151 of the Act clearly stipulates that the CIT, who is the competent authority to authorize the
reassessment notice, has to apply his mind and form an opinion. The mere appending of the expression
‘approved’ says nothing. It is not as if the CIT has to record elaborate reasons for agreeing with the
noting put up. At the same time, satisfaction has to be recorded of the given case which can be reflected
in the briefest possible manner.

In the present case, the exercise appears to have been ritualistic and formal rather than meaningful,
which is the rationale for the safeguard of an approval by a higher ranking officer. Hence, the Court is
satisfied that the findings by the ITAT cannot be disturbed.

Ashish Gandhi Builders & Developers P. Ltd vs. ITAT (Bombay High Court)

Section 254(2): Facts recorded by the ITAT have to be accepted as correct and conclusive and
cannot be contradicted by affidavit or otherwise. The mere placing of a case law in the paper book
does not mean that it was cited before the ITAT and non-consideration thereof is not a mistake
apparent from the record. A Miscellaneous Application to rectify such alleged mistake of non-
consideration of a judgment must be filed as quickly as possible

[0 The statement of fact recorded in the order of the Court/Tribunal has to be accepted as correct
and conclusive. It cannot be contradicted by affidavit or otherwise. Thus, mere filing of the
paperbook is no indication of the fact that the case law referred to in paperbook was relied
upon and submissions made on it during course of hearing of the appeal.

0 In cases such as this where it is contended by a party that particular case was not considered
by the Court/Tribunal/Adjudicating Authority which was cited during the course of hearing and
is relevant to the issue, then a party would be expected to move the Tribunal as quickly as
possible. This is to be done for the reason that the issues would be fresh in the mind of the
Court/Tribunal/Adjudicating Authority.

CIT vs. Subhash Vinayak Supnekar (Bombay High Court)
Section 54EC: Investment in specified bonds from the amounts received as an advance is eligible

for Section 54EC deduction. The fact that the investment is made prior to the transfer of the asset
is irrelevant

29



http://itatonline.org/archives/ito-vs-n-c-cables-ltd-itat-delhi-s-147-151-sanction-by-the-cit-with-word-approved-without-recording-satisfaction-note-renders-reopening-invalid/
http://itatonline.org/archives/ito-vs-n-c-cables-ltd-itat-delhi-s-147-151-sanction-by-the-cit-with-word-approved-without-recording-satisfaction-note-renders-reopening-invalid/

INDIA

UD

Facts:

2017

GET

An Agreement to Sale for the subject property was entered into on 21st February, 2006. The final sale
took place under a Sale Deed dated 5th April, 2007. The assessee invested an amount of Rs.50 lakhs
from the advance received under the Agreement to Sale in the Rural Electrification Corporation Ltd.
bonds on 2nd February, 2007. The Tribunal upheld the claim of the assessee by following the decision
of its coordinate bench in Bhikulal Chandak HUF Vs. Income Tax Officer 126 TTJ 545 wherein it has
been held that where an assessee makes investment in bonds as required under Section 54EC of the
Act on receipt of advance as per the Agreement to Sale, then the assessee is entitled to claim the
benefit of Section 54EC of the Act.

Issue:

Whether an amount received on sale of a capital asset as an advance on the basis of Agreement to
Sale and the same being invested in specified bonds before the final sale, would entitle the assessee
to the benefit of Section 54EC of the Act?

Held:

O

The Sale Deed dated 5th April, 2007 records in clause (d) thereof the fact that the Agreement
to Sale had been entered into on 21st February, 2006 in respect of the subject property and
the amounts being received by the vendor (respondent assessee) under that Agreement to
Sale. Thus, these amounts when received as advance under an Agreement to Sale of a capital
asset are invested in specified bonds the benefit of Section 54EC of the Act is available.

In the above view, the Tribunal holds that the facts of the present case are similar to the facts
before the Tribunal in Bhikulal Chandak HUF (supra). The Revenue does not dispute the same
before us.

The Revenue had preferred an appeal against the order of the Tribunal in Bhikulal Chandak
HUF (supra) to this Court (Nagpur Bench). This Court refused to entertain the Revenue’s above
appeal from the decision of the Tribunal in Bhikulal Chandak HUF (supra). Hence, the question
as proposed for our consideration in the present facts does not give rise to any substantial
question of law.

Reliance Infrastructure Ltd vs. CIT (Bombay High Court)

Section 40(a)(ii): Foreign taxes are not hit by the bar in Section 40(a)(ii) and are deductible on the
real income theory. After the insertion of the Explanation to s. 40(a)(ii) by the Finance Act 2006,
foreign taxes are not deductible only to the extent they are eligible for relief under section 90 & 91.
Amounts not eligible for DIT relief are deductible. The Explanation is declaratory and has
retrospective effect

Issue

O

Held:

The Court in Inder Singh Gill v/s. CIT 47 ITR 284 was required to answer the question whether
for the purpose of computing total world income of the assessee as defined in Section 2(15) of
the I. T. Act, the income accruing in Uganda has to be reduced by the tax paid to the Uganda
Government in respect of such income? The Court observed that it is not aware of any
commercial principle / practice which lays down that the tax paid by one on one’s income is
allowed as a deduction in determining the income for the purposes of taxation.

30
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Income tax is a charge on the profits/ income. The payment of income tax is not a payment
made / incurred to earn profits and gains of business and it cannot be allowed an as
expenditure to determine the profits of the business. It is only after deducting all expenses
incurred for the purpose of business from the total receipts that profits and/or gains of business/
profession are determined which are subject to tax as income tax under the Act. The main part
of Section 40(a)(ii) of the Act does not allow deduction in computing the income i.e. profits and
gains of business chargeable to tax to the extent, the tax is levied/ paid on the profits/ gains of
business. Therefore, it was on the aforesaid general principle, that this Court answered the
question posed to it in Inder Singh Gill (supra) in favour of the Revenue.

However, the decision of this Court in Inder Singh Gill (supra) was rendered under the Indian
Income Tax Act, 1922 and not under the Act. Just as Section 40(a)(ii) of the Act does not allow
deduction on tax paid on profit and/or gain of business. The ratio of the aforesaid decision in
Inder Singh Gill (supra) cannot be applied to the present facts as the Act defines “tax” as income
tax chargeable under the provisions of this Act. Thus, by definition, the tax which is payable
under the Act alone on the profits and gains of business are not allowed to be deducted
notwithstanding Sections 30 to 38 of the Act.

The tax which has been paid abroad would not be covered within the meaning of Section 40(a)
(ii) of the Act in view of the definition of the word ‘tax’ in Section 2(43) of the Act. To be covered
by Section 40(a)(ii) of the Act, it has to be payable under the Act. Section 2 of the Act, while
defining the various terms used in the Act, qualifies it by preceding the definition with the word
“In this Act, unless the context otherwise requires” the meaning of the word ‘tax’ as found in
Section 2(43) of the Act would apply wherever it occurs in the Act. It is not even urged by the
Revenue that the context of Section 40(a)(ii) of the Act would require it to mean tax paid
anywhere in the world and not only tax payable/ paid under the Act.

However, to the extent tax is paid abroad, the Explanation to Section 40(a)(ii) of the Act
provides / clarifies that whenever an Assessee is otherwise entitled to the benefit of double
income tax relief under Sections 90 or 91 of the Act, then the tax paid abroad would be
governed by Section 40(a)(ii) of the Act. The occasion to insert the Explanation to Section
40(a)(ii) of the Act arose as Assessee was claiming to be entitled to obtain necessary credit to
the extent of the tax paid abroad under Sections 90 or 91 of the Act and also claim the benefit
of tax paid abroad as expenditure on account of not being covered by Section 40(a)(ii) of the
Act. However, this departure from the meaning of the word “tax” as defined in the Act is only
restricted to the above and gives no license to widen the meaning of the word “tax” as defined
in the Act to include all taxes on income / profits paid abroad.

Therefore, on the Explanation being inserted in Section 40(a)(ii) of the Act, the tax paid in Saudi
Arabia on income which has accrued and / or arisen in India is not eligible to deduction under
Section 91 of the Act. Therefore, not hit by Section 40(a)(ii) of the Act. Section 91 of the Act,
itself excludes income which is deemed to accrue or arise in India. Thus, the benefit of the
Explanation would now be available and on application of real income theory, the quantum of
tax paid in Saudi Arabia, attributable to income arising or accruing in India would be reduced
for the purposes of computing the income on which tax is payable in India.

It is not disputed that some part of the income on which the tax has been paid abroad is on the
income accrued or arisen in India. Therefore, to the extent, the tax is paid abroad on income
which has accrued and/or arisen in India, the benefit of Section 91 of the Act is not available.
In such a case, an Assessee such as the applicant assessee is entitled to a deduction under
Section 40(a)(ii) of the Act. This is so as it is a tax which has been paid abroad for the purpose
of arriving global income on which the tax payable in India. Therefore, to the extent the payment
of tax in Saudi Arabia on income which has arisen / accrued in India has to be considered in
the nature of expenditure incurred or arisen to earn income and not hit by the provisions of
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Section 40(a)(ii) of the Act. The Explanation to Section 40(a)(ii) of the Act was inserted into
the Act by Finance Act, 2006. However, the use of the words “for removal of doubts” it is hereby
declared “....... ” in the Explanation inserted in Section 40(a)(ii) of the Act, makes it clear that it
is declaratory in nature and would have retrospective effect.

Pr. CIT vs. Bharat Heavy Electricals Ltd (Punjab &Haryana High Court)

Section 194C vs. 194J: Law on whether payments for construction, erection & commissioning etc
of plants involving inputs from technical personnel constitutes "payments for technical services"
and attracts TDS obligations under section 194J in the light of Bharti Cellular 330 ITR 239 (SC)

explained

Facts:

The testing, pre-commissioning, commissioning and post-commissioning are required to be carried out
by a contractor to satisfy the customer that the work has been executed in a proper manner; that the
equipment has been installed as required and that its performance meets the parameters specified in
the contract. The personnel do it to satisfy the customer on behalf of the contractor that the plant and
equipment has been duly supplied as per the contractual specifications. The technical personnel are
deployed not for and on behalf of the customer, but for and on behalf of the contractor itself to ensure
that the contractor has supplied the equipment as per the contractual specifications. This is done not
to supply technical services to the customer.

Held:

The contract entered into between the respondent and each of the contractors, did not involve
the supply of professional or technical services as per Section 194J. The consideration paid
was not for the professional or technical services rendered by the contractors to the
respondent. Section 194J is, therefore, not applicable to the present case.

Sections 194C and 194J are independent provisions. In view of our finding that the contract
does not fall within Section 194J, the dismissal of the appeal would follow in any event. The
respondent has not denied that the present case falls under Section 194C.

The contention of the Department that in accordance with the judgement of the Supreme Court
in Commissioner of Income Tax Vs Bharti Cellular Ltd., (2011) 330 ITR 239 (SC), the matter
ought to be remanded to the Assessing Officer to examine technical experts on this issue is
not well founded.

Firstly, the department never made an application for examining an expert. Secondly, it is not
the department’s case that there was any material other than the contracts which required
consideration. The case before us merely requires a construction of the contract. The extent of
human intervention that was relied upon by the department is based on the provisions of the
contract and it was contended that the human intervention contemplated under the contract
constituted the consideration payable there under to be for professional and technical services.
On the other hand, before the Supreme Court, the case was entirely different as noted in
paragraph 6 of the judgement itself. As observed by the Supreme Court, in that case there was
no expert evidence to show how human intervention takes place particularly during the process
when the calls take place from one place to another. The issue as to whether during such calls
there is any manual intervention was one of the points which the Supreme Court opined
required expert evidence.
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In the present case, the nature of human intervention is reflected in the terms and conditions
of the agreement itself. What was required to be considered is whether such human
intervention constituted the provision of professional or technical services or not.

DIT (Exemptions) vs. Khar Gymkhana (Bombay High Court)

Section 2(15)/12AA(3): The DIT has no jurisdiction to cancel registration of a charitable institution
on the ground that it is carrying on commercial activities which are in breach of the amended
definition of "charitable purpose" in Section 2(15). Registration can be cancelled only if the
activities of the trust are not genuine or are not being carried out in accordance with its objects.
This is clarified by Circular No.21 of 2016

Issue:

The High Court had to consider whether in view of amended Section 2(15) of the Act, restricting the
definition “charitable purpose”, by excluding carrying on any trade, commerce and business in receipt
of an amount in excess of Rs.25 lakhs would by itself entitle the Director of Income Tax to cancel a
Registration under Section 12AA (3) of the Act. The Tribunal set aside the cancellation of Registration
under Section 12AA (3) of the Act done by the Director of Income Tax (Exemption) by holding that
cancellation of a registration under Section 12AA(3) of the Act is permissible only when the activities of
the trust/ institution are not genuine or are not being carried out in accordance with its objects. On
appeal by the Department

Held:
O

It is evident from Circular No.21 of 2016 dated 27th May, 2016 that the amendment to the
definition of charitable purpose by adding of the proviso, would not ipso facto give jurisdiction
to the Commissioner of Income Tax to cancel the Registration under Section 12AA (3) of the
Act. The jurisdiction to cancel the Registration would only arise if there is any change in the
nature of activities of the institution. The above Circular clearly directs the authorities not to
cancel the Registration of the charitable institution just because the proviso to section 2(15) of
the Act comes into play as receipts are in excess of Rs.25 lakhs in a year. It also refers to
Section 13(8) of the Act which provides that where the receipts on account of commercial
activities is in excess of the limit of Rs.25 lakhs provided in second proviso to section 2(15) of
the Act, then the Assessing Officer would deny the benefit of registration as a Trust for the
subject Assessment Year while framing the Assessment.

The submission made on behalf of the Revenue that the Circular No.21 of 2016 would have
only prospective effect in respect of Assessment made subsequent to the amendment under
Section 2(15) of the Act w.e.f. 1st April, 2016 is also not sustainable. The amendment in Section
2(15) of the Act brought about by Finance Act, 2016 w.e.f. 1st April, 2016, is essentially that
where earlier the receipts in excess of Rs.25 lakhs on commercial activities would exclude it
from the definition of ‘charitable purpose’ is now substituted by receipts from commercial
activities in excess 20% of the total receipts of the institution.

In the above view, Circular No.21 of 2016 directs the Officer of the Revenue not to cancel
Registration only because the receipts on account of business are in excess of the limits in the
proviso to Section 2(15) of the Act would also apply in the present case. The impugned order
has held that cancellation of a Registration under Section 12AA (3) of the Act, can only take
place in case where the activities of trust or institution are not genuine and/or not carried on in
accordance with its objects.
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O The aforesaid Circular No.21 of 2016 is in line of the finding of the Tribunal in the impugned
order. The submission on behalf of the Revenue that the Trust is not genuine because it is hit
by proviso to Section 2(15) of the Act, is in fact, negatived by Circular No.21 of 2016. In fact,
the above Circular No.21 of 2016 clearly provides that mere receipts on account of business
being in excess of the limits in the proviso would not result in cancellation of Registration
granted under Section 12AA of the Act unless there is a change in nature of activities of the
institution.

O There is no change in nature of activities of the institution during the subject Assessment Year.
The further submission on behalf of the Revenue that looking at the quantum of receipts on
account of commercial activities, it is unlikely/ improbable that in the subsequent Assessment
Years, the receipts would fall below Rs.25 lakhs and therefore, the Commissioner is entitled to
cancel the Registration. The aforesaid submission made on behalf of the Revenue is based
not on facts as existing but on probability of future events. Whenever the receipts on account
of commercial activities is in excess of the limits provided in proviso to Section 2(15) of the Act,
the Assessing Officer is mandated/ required to deny exemption under Section 11 of the Act as
provided in Circular No.21 of 2016 dated 27th May, 2016. Accordingly, the issue stands
covered in favour of the Revenue by virtue of Circular No.21 of 2016.

CIT vs. Mukesh Ratilal Marolia (Bombay High Court)

Section 10(38)/ 69: Fact that a small amount invested in "penny" stocks gave rise to huge capital
gains in a short period does not mean that the transaction is "bogus" if the documentation and
evidences cannot be faulted

Facts:

The assessee claimed that he had purchased 2,19,600 shares of different companies. The purchases
were made through M/s. Rushab Investments, Radha Ashok and Anil Securities. The purchases were
made during the period from February to August 1999 i.e., during the previous year periods relevant to
the assessment years 1999-2000 and 2000-01. All the 2,14,600 shares were sold by the assessee
during the period April 2000 to February 2001, which is the previous year relevant to the assessment
year under appeal. The shares were sold through M/s. Richmond Securities Pvt. Ltd., and M/s. Scorpio
Management. The assessing authority made enquiries regarding the bona fides of the purchase and
sale of those shares. He had issued notice and summons to the concerned parties to explain the nature
of transactions they had with the assessee. The Assessing Officer has discussed the details of the
enquiries conducted by him in a detailed manner in the assessment order. Assessing Officer sought to
disbelieve the purchase of shares recorded by the assessee and treated the transactions as bogus and
assessed the sale proceeds as unexplained investment under section 69. The Tribunal, based on
(2006) 6 SOT 247 (Mum) allowed the appeal on the following grounds:

a. The books of account maintained by the assessee for both the years clearly reflected the purchase
of those shares. The shares are reflected in the balance sheets filed by the assessee along with
the returns of income for the assessment years 1999-2000 and 2000-01.

b. The assessee has been declaring agricultural income in his returns of income for the assessment
years from 1990-91 to 2001-02. It is, very clear that the investment made by the assessee in shares
during the previous periods relevant to the assessment years 1999-2000 and 2000-01 was
supported by cash generated out of agricultural income. The above agricultural incomes have been
considered in the respective assessments. Therefore, the contention of the assessing authority that
the assessee had no sufficient resourcefulness to make investments in the shares is unfounded.
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c. Purchase and sale of shares outside the floor of Stock Exchange is not an unlawful activity. Off-
market transactions are not illegal. It is always possible for the parties to enter into transactions
even without the help of brokers. The assessee has stated that the transactions were made with
the help of professional mediators who are experts in off-market transactions.

d. When the transactions were off-market transactions, there is no relevance in seeking details of
share transactions from Stock Exchanges. Stock Exchanges cannot give details of transactions
entered into between the parties outside their floor. Therefore, the reliance placed by the assessing
authority on the communications received from the Stock Exchanges that the particulars of share
transactions entered into by the assessee were not available in their records, is out of place. The
materials collected by the assessing authority from the Stock Exchanges are not valid to dispel or
disbelieve the contentions of the assessee.

e. The explanations of the assessee seem to have been rejected by the assessing authority more on
the ground of presumption than on factual ground. The presumption is so compelling that
comparatively a small amount of investment made by the assessee during the previous year period
relevant to the assessment years 1999- 2000 and 2000-01 have grown into a very sizable amount
ultimately yielding a fabulous sum of Rs. 1,41,08,484 which was used by the assessee for the
purchase of the flat at Colaba. This is a provocation for the Assessing Officer to jump into a
conclusion that the transactions were bogus. But, whatever it may be, an assessment has to be
completed on the basis of records and materials available before the assessing authority. In the
present case, every transaction of the assessee has been accounted, documented and supported.

Held:

The ITAT allowed the claim of the Assessee by recording that the purchase of shares was duly recorded
in the books maintained by the Assessee. The ITAT has recorded a finding that the source of funds for
acquisition of the shares was the agricultural income which was duly offered and assessed to tax in
those Assessment Years. The Assessee has produced certificates from the aforesaid four companies
to the effect that the shares were infact transferred to the name of the Assessee. Hence, the decision
of the ITAT in holding that the Assessee had purchased shares out of the funds duly disclosed by the
Assessee cannot be faulted.

Similarly, the sale of the said shares for Rs.1,41,08,484 through two Brokers namely, M/s Richmond
Securities Pvt. Ltd. and M/s. Scorpio Management Consultants Pvt. Ltd. cannot be disputed, because
the fact that the Assessee has received the said amount is not in dispute. It is neither the case of the
Department that the shares in question are still lying with the Assessee nor it is the case of the
Department that the amounts received by the Assessee on sale of the shares is more than what is
declared by the Assessee.

CIT vs. ITC Ltd.

Captive generation — Self consumption of power — Deduction available — Deduction is to be allowed
at the rate at which saleable to the distribution company
Facts:

O The assessee is in the business of manufacture of paperboard. For supplying power to its
manufacturing unit, it installed a power generation unit. The entire power generated was consumed by
the assessee. The Assessing Officer held that the deduction was not available to the assessee as it
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did not make any profit from the sale of power as the same was self consumed. The question raised
for adjudication before The High Court were,
o if the assessee is entitled To the benefit of the provision of section 80-IA,
o if yes, then the benefit should be computed at the rate at which electricity was supplied by the
electricity board.

Issue:

O Captive generation — Self consumption of power — Deduction available — Deduction is to be allowed at
the rate at which saleable to the distribution company
Held:

The Hon’ble High Court held that:

O Even if the entire power generated in consumed by the assessee, deduction cannot be denied on the
ground that the assessee did not earn profit from sale of power on the second issue, it held that for
determination of the market value of the power generated for the purpose of deduction under section.
80-1A, the rate at which power is salable to a distribution company is to be applied and not the rate at
which power is supplied by electric board to consumers.

Rajapalayam Mills Ltd. vs. DCIT

Speculative Loss — Section 73 — Purchase and sale of sisiter concern resulted in loss — Section 73
not applicable.

Facts:

[0 Assessee was engaged in business of manufacture and sale of yarn, purchased shares of sister
concern by way of financial support, which shares on subsequent sale, resulted in loss. Assessee’s
assessment was reopened as Assessing Officer felt that transaction in shares was hit by Explanation
to S/73 of IT Act.

O Assessee contended in response to 148 notice and contended to treat transactions as short term capital
loss. CIT(A) allowed appeal and cancelled reassessment. Tribunal reversed finding of the CIT(A) and
restored finding of Assessing Officer.

Issue:

O Purchase and sale of sister concern resulted in loss — Section 73 not applicable.

Held:

O On appeal in High Court, High Court allowed assessee’ appeal and held that transaction was one time
activity by way of investment and not settled otherwise than by actual delivery.

O When the purchase of shares cannot come with definition of business under section. 2(13),there was
no point in contending that the assessee was engaged in the business much less in a speculative
business and not covered under section. 43(5), it could not be brought under Explanation to S.73.

OO When genuineness of transaction was not being disputed by Revenue, it could not be termed as tax
avoidance device.

O Therefore loss was allowable as short term capital loss.
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TRIBUNAL DECISIONS
Dharamshibhai Sonani vs. DCIT (ITAT Ahmedabad)

Section 50C: The proviso to Section 50C inserted by the Finance Act 2016 w.e.f. 01.04.2017 to
provide that the stamp duty valuation of property on the date of execution of the agreement to sell
should be adopted instead of the valuation on the date of execution of the sale deed is curative and
intended to remove an undue hardship to the assessee and an apparent incongruity. It should
accordingly be given retrospective effect from 1st April 2003, i.e. the date effective from which
Section 50C was introduced

Facts:

The assessee, along with a co-owner, sold land at Village Behstan, Surat, on 24.04.2007 at stated
consideration of Rs.45,00,000/-. On that day, according to the stamp duty valuation authority, this land was
valued at Rs.76,21,800/-. The Assessing Officer sought to add Rs.15,60,900/- to the value of sale
consideration, for computing capital gains, received by the assessee. The assessee explained that though
a registered “agreement to sell” was executed on 29.06.2005, the sale deed of land could finally be
executed only on 24.04.2007 since the land had to be converted to non agricultural land before execution
of sale deed, since the buyer was a private limited company. The stamp duty valuation as on 24.04.2007
was according to the assessee, not relevant for ascertaining whether the sale consideration was
suppressed which is what is relevant for the purpose of section 50C.

Held:

O The fundamental purpose of introducing section 50C was to counter suppression of sale consideration
on sale of immovable properties, and this section was introduced in the light of widespread belief that
sale transactions of land and building are often undervalued resulting in leakage of legitimate tax
revenues. This Section provides for a presumption, a rebuttable presumption that the value, for the
purpose of computing stamp duty, adopted by the stamp duty valuation authority represents fair
indication of the market price of the property sold.

[0 The trouble is that while the sale consideration is fixed at the point of time when agreement to sell is
entered into, there is sometimes considerable gap in parties agreeing to a transaction (i.e. agreement
to sell) and the actual execution of the transaction (i.e. sale deed), and yet, it is the value as on the date
of execution of sale deed which is recognized by Section 50C for the purpose of computing the capital
gain because that is what is relevant for the purpose of computing stamp duty for registration of sale
deed.

O The comparison between the value as per sale deed and the value as per stamp duty valuation,
accordingly, ceases to be devoid of a rational basis because these two values represent the values at
two different points of time. In a situation in which there is significant difference between the point of
time when agreement to sell is executed and when the sale deed is executed, therefore, should ideally
be between the sale consideration as per registered sale deed, which is fixed by way of the agreement
to sell, vis-a-vis the stamp duty valuation as at the point of time when agreement to sell, whereby sale
consideration was in fact fixed, because, if at all any suppression of sale consideration should be
assumed, it should be on the basis of stamp duty valuation as at the point of time when the sale
consideration was fixed.

O The Proviso to Section 50C inserted by the Finance Act 2016, with effect from 1st April 2017,
recognizes the genuine and intended hardship in the cases in which the date of agreement to sell is
prior to the date of sale and introduces welcome amendments to the statue to take the remedial
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measures. However, this brings no relief to the assessee as the amendment is introduced only with
prospective effect from 1st April 2017.

O A statutory amendment is being made to remove an undue hardship to the assessee or to remove an
apparent incongruity; such an amendment has to be treated as effective from the date on which the
law, containing such an undue hardship or incongruity, was introduced.

O The same principles applied in the present context and amendment should be treated as retrospective
in effect though not specifically stated so, and will be effective from the date related statutory provisions
was introduced. Hence, the proviso to Section 50 C should also be treated as curative in nature and
with retrospective effect from 1st April 2003, i.e. the date effective from which Section 50C was
introduced.

O Itis possible that, at first sight, first proviso to Section 50C may seem to work to the disadvantage of
the assessee in certain situation in the event of the word ‘may’ being construed as mandatory in
application, but then this proviso states that “the value adopted or assessed or assessable by the stamp
valuation authority on the date of agreement may be taken for the purposes of computing full value of
consideration for such transfer (emphasis supplied)” making it clearly optional to the assessee, and
that, in any event, what has been brought by the lawmakers as a measure of relief to the taxpayers
cannot be construed as resulting in a higher tax burden on the taxpayers. This statutory provision is in
harmony with the legislative intention, insertion of words “at the option of the assessee” between “stamp
valuation authority on the date of agreement may” and “be taken for the purposes of computing full
value of consideration for such transfer”, in first proviso to Section 50C(1), could have made the legal
provision even more unambiguous.

Apollo Tyres Ltd vs. ACIT (ITAT Cochin)

Section 37(1): The loss on sale of shares of a wholly-owned subsidiary is allowable as a business
loss if the investment in the subsidiary was made for commercial purposes

Facts:

[0 The assessee has shown a loss of Rs. 4,07,24,151 on the sale its 100% share holding in Apollo Tyres
A.G., Switzerland (ATAG) to Apollo Tyres Cyprus Pvt. Ltd. (ATC). The said loss has been claimed as
business expenditure. In assessment proceedings, the appellant submitted that the Apollo Tyres A.G.
Switzerland , was set up in 2007 as 100% subsidiary of the appellant company with an objective of
undertaking sales and marketing of the products of the brand of the appellant company and the
investment was made in the subsidiary company for commercial expediency. The Assessing Officer in
the draft assessment order was of the view that the said investment in shares cannot be held as
business activity as the appellant was itself showing the said shares under the head investment.
Appellant’s view was that the investment in the shares of Apollo Tyres A.G. Switzerland ,ATAG and the
subsequent sale thereof was for the business purpose of the appellant company i.e. refinement of
overall structure of the appellant company with a view of obtaining synergies of operations. The said
investment was not for the purpose of enhancement of the value of shares nor for earning dividends

Held:

O The appellant has submitted that the objective of Apollo Tyres A.G. Switzerland ,ATAG was undertaking
sales and marketing related activities for the brand of the appellant in Singapore. The said factual
assertion has not been rebutted by the Assessing Officer in the impugned assessment order. There is
nothing on record to show that the said subsidiary company was doing any activity completely
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independent and unrelated to the activities carried out by the appellant company. Thus, the claim of
the appellant cannot be rejected.

O The unity of objectives of the appellant company and the subsidiary company clearly shows that the
investment was in the nature of a trade investment only. The decision to invest in the subsidiary was
not such that a prudent business man would not have made it. Hence, the business loss claimed by
the appellant is in accordance with law.

J. M. Financial Services Ltd vs. JCIT (ITAT Mumbai)

Section 73 Explanation (speculation loss): If the assessee manages his transactions of sale and
purchase of shares in cash segment and in future segment as a composite business, the
transactions cannot be segregated to arrive at profit or loss in each segment separately. The
provisions of the Income-tax Act cannot be interpreted to the disadvantage of the assessee and to
segregate the transactions in cash and future segment which will be against the spirit of the taxation
law

Held:

O The assessee manages his transactions of sale and purchase in shares in cash segment and in future
segment such that the final outcome will be a profit. Such transactions cannot be segregated to arrive
at profit and loss in both these transactions independently or separately. The nature of the business is
such that the transactions of the assessee in both segments are part of composite business of the
assessee and the transactions are so managed that the resultant figure will be a profit. Hence the
provisions of the Income Tax Act cannot be interpreted to the disadvantage of the assessee and to
segregate the transactions in cash and future segment which, will be against the spirit of the taxation
laws.

[0 The peculiarity of the business of the assessee is such that the transactions carried out by the assessee
in cash segment and in future segment cannot be segregated. The business of the assessee survives
on the ultimate resultant figure arrived at after setting off/adjusting of the profit and loss from each
segment. It cannot be said that the transactions in each segment done by the assessee are
independent of each other.

O Certain exceptions have been carved out under section 43(5) vide which certain transactions in
derivative named as ‘eligible transactions,” done on a recognized stock exchange, subject to fulfillment
of certain requirements, are deemed to be non-speculative. The said provisions have been inserted in
the Act for the benefit of the assessees keeping in view the fact that in such type transactions on
recognized stock exchange, the chance of manipulating and thereby adjusting the business profits
towards speculative losses by the assessee is negligible because such transactions are done on
recognized stock exchange and there are less chances of manipulation of figures of profits and losses.
These provisions have been inserted for the benefit of the assessee so that the assessee may be able
to set off and adjust his profit and losses from derivatives in commodities against the normal business
losses. These provisions are intended to ease out the assessee from the difficulties faced due to the
stringent provisions separating the speculative transactions from the normal transactions. However,
these exclusions given to the assessee cannot be allowed to be so interpreted to the disadvantage of
an assessee so as to give it a different meaning and thereby denying the assessee the set off of
otherwise eligible business loss from one segment as against the other segment, especially when the
activity done by the assessee is a composite activity and profit and loss in one segment not only
depends but the very transaction is done taking into consideration not ‘expected’ but certain future profit
or loss in other segment.
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ITO vs. Dr. Vandana Bhulchandani (ITAT Mumbai)

Capital Gains: Mere fact that the assessee is shown as a co-owner of the property does not mean
that the capital gains are partly assessable in her hands if the facts show that the other co-owner
bought the property from his own funds and showed it as his sole property in the balance sheet

Facts:

The Assessing Officer (AO) in the course of assessment proceedings, on the basis of AIR information
observed that the capital gains on sale of the said property in the period under consideration was not
disclosed in the assessee’s return of income. The explanation put forth by the assessee, that though
the assessee’s name appeared as one of the joint owners, the investment in the said property was
made entirely by her husband out of his account; was reflected in his personal Balance Sheet from
acquisition till disposal and the Short Term Capital Gains (STCG) arising on sale there from was
disclosed in his return of income for the relevant period, was brushed aside by the Assessing Officer .
The Assessing Officer was of the view that since the assessee’s name appeared in the agreement, she
was liable to be taxed for 50% of the Short Term Capital Gains (STCG) arising from sale of the said
property, observing that since the assessee’s husband had set off the Short Term Capital Gains on
sale of the said property against sale of some shares, the entire arrangement was done with the
intention to avoid payment of legitimate taxes.

Held:

O The Assessing Officer, after reopening the assessee’s case for A.Y. 2005-06 for the purpose of
examining, inter alia, the investment in the said property, has in the order of assessment not disputed
the fact that the assessee has not purchased the said property, but rather that the same was purchased
by the assessee’s husband, out of his own funds. The department has also not been able to controvert
the factual finding that even though the assessee is shown as the co-owner of the said property, the
source of funds for investment in purchase of the said property is by the assessee’s husband and that
the property was reflected in his Balance Sheet from the period relevant to A.Y. 2005-06 (i.e.
31.03.2005) till its sale, after which the short term capital gains arising thereon was admittedly
disclosed by the assessee’s husband in his return of income.

In this factual matrix of the case, it is held that the entire short term capital gains arising on sale of the
said property is to be assessed in the hands of the assessee’s husband and not in the assessee’s
hands

Bayer CropScience Limited vs. ACIT (ITAT Mumbai)
Seciton 37(1): (i) Product Trial expenses of anew productis revenue in nature as it does not provide
the assessee with any enduring benefit, (i) Compensation paid to supplier to ensure goodwill and

continued relationship is revenue expenditure

1. Product Trial expenses of a new product is revenue in nature, does not provide Assessee any enduring
benefit

Facts:

40
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The assessee had incurred expenses to test as to whether any of its existing products could be used
for certain other crops. This exercise was taken before selling the goods in the market. The products
were sold in the past for a specific crop, that if those products were to be used for other crops same
were to be tested for/on product quality, bioefficacy and toxicology and assessee’s product line was
such that required concurrence of such expenditure.

Held:

To decide the nature of the expenditure i.e. capital or revenue expenditure, the basic thing to be seen
is as to whether the expenditure is for running the business of the Assessee smoothly. If the expenditure
is incurred for day-to-day business activities of the Assessee and not for acquiring some asset it has to
be allowed as revenue expenditure. In the case before us, it is a fact that no new asset came into
existence. Secondly, the expenditure incurred was basically for carrying out the business. Therefore,
these expenses have to be allowed.

2. Compensation to paid to supplier to ensure goodwill and continued relationship is revenue expenditure
Facts:

Assessee had entered into an agreement with a supplier to manufacture certain amount of raw material.
However, due to adverse market conditions Assessee could not lift the goods from its supplier.
Assessee appointed a valuer to determine the compensation to be paid to the supplier for the losses
suffered by the supplier. The Assessing Officer and Dispute Resolution Panel treated this expenditure
as capital expenditure.

Held:

The Tribunal held that for allowing / disallowing any expenditure under Section 37 of the Act, the basic
thing to be seen as to whether the expenditure was incurred for furtherance of business interest of the
Assessee or not. It is a fact that in this case because of the expenditure incurred no new assets came
into existence. The expenditure was incurred considering the old relation with the supplier and to avoid
future business complications. If an assessee makes payment which is compensatory nature, it has to
be allowed. In this case, the payment was made in pursuance of an agreement and that was of
compensatory nature i.e.it was not penal, hence it was to be allowed

Lahoti Overseas Ltd vs. DCIT (ITAT Mumbai)

A liberal view must be taken in matters of condonation of delay. A delay of 2191 days caused by an
employee leaving the services of the assessee and not handing over papers to the assessee
deserves to be condoned

Facts:

There was a delay of 2191 days in filing the instant appeal. In the affidavit, the assessee stated that the
employee concerned, who was handling with the taxation matter left the assessee company and due
to inadvertent mistake, the papers and documents, related to the appeal remained to be handed over, which
caused the delay.

Held:
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If a litigant satisfies the Courts that there was sufficient reason for availing the remedy after the expiry
of limitation, delay could be condoned. In every case of delay, there can be some lapses on the part of
the litigant concern. That alone is not enough to turn down the plea unless and until, it makes a mala-
fide or a dilatory statutory, the court must show utmost consideration to such litigant. In matters
concerning the filing of appeals, in exercise of the statutory right, a refusal to condone the delay can
result in a meritorious matter being thrown out at the threshold, which may lead to miscarriage of justice.
Since the employee who was earlier handling the tax matters of the assessee company, while leaving
the job of the assessee company, did not handover the relevant papers either to the assessee or to the
next person, a fact which caused the delay, the delay was liable to be condoned by taking a lenient
view.

Avan Gidwani vs. ACIT (ITAT Mumbai)

Rule 46A of the Income Tax Rules which regulates the admission of additional evidence by the
CIT(A) cannot override the principles of natural justice

The assessee could collect various evidences only after passing of the assessment order. According to the
assessee, these additional evidences are vital documents which are required to be considered in order to
adjudicate the issue in a judicious manner. The principle “Audi alteram partem”, i.e. no man should be
condemned unheard is the basic canon principles of natural justice and accordingly we find merit in the
contentions of the assessee that Rule 46A of the Income Tax Rules cannot be over ride the principles of
natural justice. Hence, the learned CIT(A) was not justified in refusing to admit the various additional
evidences furnished by the assessee. Since the assessee was not given opportunity to contradict the
findings given by the Assessing Officer by not admitting the additional evidences, we are of the view that
the Learned CIT(A) should re-adjudicate all the issues afresh by admitting the additional evidences.

B. L. International vs. ACIT (ITAT Delhi)

Section 271(1)(c): No penalty leviable on bonafide human error committed while filing return of
income

When the assessee was confronted with the depreciation being claimed on the property, the income from
which had been returned under the head income from house property, it immediately realized its mistake
of computation of total income and agreed for the addition to its total income. The mistake was inadvertent,
is evident from the fact that assessee had furnished return of income of Rs. 3,27,79,273/- and, therefore,
there was no reason to make a false claim of a petty sum of Rs. 7,87,734/-. The property was appearing in
the fixed assets schedule along with other properties, therefore, for all practical purposes, it was treated as
a business asset and the depreciation was, accordingly, claimed in the books of account. This aspect is not
disputed. It was only at the time of computation of income that the assessee should have made the addition
to the profits as per P&L A/c because the income from this property was returned under the head income
from house property. Under such circumstances it cannot be disputed that human error could have crept
into while making the computation. Thus, it is evident that assessee did not misrepresent the facts at any
stage of proceeding.

Trio Elevators Company (India) Ltd. vs. ACIT (ITAT Ahmedabad)

Assessee claimed depreciation on trademark not registered in its name — claim of depreciation is
not contingent upon its registration — depreciation allowable.
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Facts:

O Pursuant to slump sale agreement with 'A" Ltd., the assessee company purchased the business of
selling, installation, commissioning and repairs and maintenance of elevators with all its assets and
liabilities, benefits and obligations, employees and customers, as a going concern.

O One of the assets which were transferred to the assessee as such was trademark. The assessee
claimed depreciation on the asset so acquired.

O The Assessing Officer held that since the assessee was not yet registered owner of the trademark its
claim for depreciation could not be allowed.

O The Commissioner (Appeals) confirmed the order of Assessing Officer.

Issue:

[0 Assessee claimed depreciation on trademark not registered in its name — claim of depreciation is not
contingent upon its registration — depreciation allowable?

Held:

[0 The assessee, pursuant to slump sale agreement dated 31-8-2007 with Alps Technologies Pvt. Ltd.,
purchased the business of selling, installation, commissioning and repairs and maintenance of
elevators, with all its assets and liabilities, benefits and obligations, employees and customers, as a
going concern. One of the assets which was transferred to the assessee as such was trademark which
was assigned a value of Rs. 2,00,00,000/- in this agreement.

O The assessee claimed depreciation of * 50 lakh on the asset so acquired. The Learned. Assessing
Officer disallowed the depreciation claimed by the assessee on the ground that it is not yet registered
owner of the trademark.

O The Learned. Assessing Officer further observed that as the assessee is not a registered owner of the
trademark, it is not entitled to the use of the trademark, nor can the assessee bar any other person
from using the same trademark.

[0 He further noted that in terms of Section 28(1) of the Trade Marks Act, 1999 it is only on the registration
that the proprietor of the trademark gets the exclusive right to use the trademark and to obtain relief in
respect of infringement of the trademark. On appeal, the First Appellate Authority upheld the
disallowance made by the Learned. Assessing Officer

O The assessee being aggrieved by the order passed Learned. CIT(A) preferred an appeal before the
Hon’ble Ahmedabad Appellate Tribunal.

O The Appellate Tribunal was pleased to allow the claim of the assessee by observing that admissibility
of depreciation on trademark is not contingent upon its registration in name of assessee in as much as
description of intangible asset in Part B of depreciation schedule describes same merely as 'know-how,
patents, copyrights, trademarks, licences, franchises or any other business or commercial rights of
similar nature'.

DCIT vs. Kotak Securities Ltd — (ITAT Mumbai)

Payment made to holding company towards ESOP - disallowance of such payment holding that the
discount on issue of ESOP is contingent expenditure.
Facts :
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The assessee is a subsidiary of Kotak Mahindra Bank Ltd. (‘(KMBL’ for short). KMBL had formulated
ESOP in accordance with Securities and Exchange Board of India guidelines, 1999. As per the scheme
the employees of the assessee were granted option to acquire the equity shares of KMBL at a discount
to the prevailing market price.

The assessee made payment to KMBL in respect of its share of discount and debited such payment to
Profit & Loss Account on the ground that the payment was nothing but compensation paid to the
employees.

However, the Learned. Assessing Officer while finalizing the assessment order rejected the claim of
the assessee by observing that ESOP discounts were incurred in relation to the issue of shares to the
employees and the same are not relatable to profits and gains arising or accruing from business/trade.
Hence, the expenditure is not allowable under Section 37 of the Act.

On appeal the First Appellate Authority allowed the claim of the assessee relying on the decision of
Biocon Ltd. vs. DCIT [2014] 144 ITD 21 (Bangalore—Tribunal) (SB).

The department being aggrieved by the above order passed by Learned. CIT(A) preferred an appeal
before the Mumbai Appellate Tribunal.

Issue:

O

Payment made to holding company towards ESOP — disallowance of such payment holding that the
discount on issue of ESOP is contingent expenditure.

Held:

O

Hon'ble Appellate Tribunal dismissed the appeal of the department and upheld that order of the
Learned. CIT(A) relying on the decision of Bangalore Appellate Tribunal in the case of Biocon Ltd.
(supra) wherein it has been held that conceptually the discount on issue of ESOP is an allowable
deduction in computing taxable income.

The discount is nothing but a part of remuneration packages and it is neither a short receipt of capital
not a capital expenditure.

The discount on issue of ESOP is not a contingent expenditure and the expenditure is allowable in the
hands of the assessee since the amount is already paid.

Stewarts & Lloyds of India Ltd. vs. CIT

Capital gains — Section 55 of the Income-tax Act, 1961 — Cost of acquisition — The expression, 'where
capital asset became property of assessee before 1st day of April 1981" as used in section 55(2)(b)(i)
of Act cannot be equated to legal ownership?

Facts:

O

In March 1971, by virtue of an assignment deed, State Government assigned a property to assessee
for construction of building and installation of machinery. Thereafter, State Government handed over
management of said industrial estate to State Small Industries Development Corporation Ltd., who sold
property in question to assessee in year 1994 by executing a sale deed for a consideration already paid
by assessee in terms of deed of assignment.

During relevant previous year, assessee sold said property and computed capital gain on basis of fair
market value of land as on 1-4-1981. Assessing Officer accepted capital gain declared by assessee.
However, Commissioner was of view that assessee became owner of property in year 1994 only and,
thus, he concluded that the order of the Assessing Officer accepting indexed cost of acquisition as on
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1-4-1981 was erroneous and prejudicial to the interest of the Revenue and was liable to be revised in
exercise of powers of Revision under section 263 of the Act.

Issue:

[0 Capital gains — Section 55 of the Income-tax Act, 1961 — Cost of acquisition — The expression, 'where
capital asset became property of assessee before 1st day of April 1981' as used in section 55(2)(b)(i)
of Act cannot be equated to legal ownership?

Held:

On appeal the Tribunal held that, the expression:

O 'Where the capital asset became the property of the assessee before 1-4-1981 in the context of section
55(2)(b)(i) of the Act, does not speak of the date of vesting of legal title to the property. Clause (b)(i) of
section 55(2) would be attracted only when, the capital asset became the property of the assessee'
before 1-4-1981.

O Thought in the present case a registered conveyance in respect of the property was obtained by the
assessee only in the year 1994, it became the owner of the property by paying the entire consideration
as set out in the deed of assignment dated executed in 1971 and by complying with the conditions of
assignment much before 1-4-1981, thus, under clause (b)(i) of section 55 of the Act, it was entitled to
adopt the fair market value as on 1-4-1981 as cost of acquisition while computing capital gain.

Trimurty Buildcon (P) Ltd. vs. DCIT [2016] 135 DTR (Jaipur Tribunal)

Concealment penalty — Section 271(1)(c) of the Income-tax Act, 1961 — Addition on account of
debatable issue of deemed dividend under section 2(22) (e) — Assessee furnished all the details in
return — Penalty levied under section 271 (1)(c) of the Act is unjustified

Facts:

O The assessee is engaged in the business of real estate development. The business premises of the
assessee were subjected to search and seizure action under section 132 of the Act on 3-5-2007.

[0 Thereafter assessment was completed under section 153A of the IT Act. During the relevant years
assessee company raised loans from its sister concerns Trimurty Landcon (India) Pvt. Ltd., Abhishek
Finlease Pvt. Ltd., Abhishek Estate Pvt. Ltd. and Trimurty Colonisers & Builders Pvt. Ltd.

[0 These loans received were offered for tax as Deemed Dividend during the course of assessment
proceedings and were accordingly taxed. The assessee had not filed any appeal. The Assessing Officer
initiated proceedings to levy penalty on the above addition under section 2(22)(e) of the Act.

O During the course of penalty proceedings, assessee submitted that amounts were offered for tax
voluntarily. These loans received for business purposes, all group companies are engaged in similar
line of real estate business and that Deemed Dividend law is not applicable on business advances. The
loans were re-paid back.

O The assessee further explained that on business advances made by the assessee company to its
shareholders for business purposes are not covered under section 2(22)(e) of the Act as deemed
dividend.

O However, the Assessing Officer passed the order under section 271(1)(c) of the Act and levied penalty
on the addition made on account of deemed dividend under section 2(22)(e) of the Act. On appeal the
First Appellate Authority upheld the action of Assessing Officer.
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Issue:

O Concealment penalty — Section 271(1)(c) of the Income-tax Act, 1961 — Addition on account of
debatable issue of deemed dividend under section 2(22) (e) — Assessee furnished all the details in
return — Penalty levied under section 271 (1)[c] of the Act is unjustified

Held:

O The assessee being aggrieved by the order passed learned CIT(A) preferred an appeal before the
Hon’ble Jaipur Appellate Tribunal.

O The Appellate Tribunal was pleased to allow the appeal of the assessee and directed the learned A.O.
to delete the penalty levied under section 271(1)(c) of the Act by observing that the assessee filed the
return under section 139 for all the years and disclosed the particulars of shareholding pattern,
advances taken and given by the assessee company/individual in return itself.

O The accumulated profit also has been disclosed. Thereafter assessee filed return under section 153A
of the IT Act wherein also all the details facts and figures were disclosed in the return. The assessee’s
case is auditable.

[0 The assessee at the time of quantum addition as well as at the time of penalty proceedings has
reiterated that these advances are in the course of regular business. It is a running account, said
advances later on repaid. This issue is debatable and various courts particularly in the case of Creative
Dyeing & Printing (P) Ltd. (2009) 318 ITR 0476 (Del.) wherein it has been held that business transaction
is not covered under section 2(22)(e) of the Act.

Urvi Chirag Sheth vs. ITO [2016] 136 DTR (Ahmedabad ITAT)

Income from other sources — Section 56 of the Income-tax Act, 1961 — interest received on motor
accident compensation — not chargeable under the head income from other sources.

Facts:

O The assessee before the Hon’ble Tribunal is an individual. On 18th May 1990, the assessee was
travelling in a car, which met a serious accident, leaving her permanently disabled, what is termed by
the competent authority, at ninety per cent level. She claimed a compensation of 15,00,000/- for this
tragic loss of her physical abilities. Her claim was upheld by the Hon'ble Apex Court on 26th April, 2011.

O The assessee has also received interest on the said claim of compensation. According to Assessing
Officer the interest component on compensation awarded by Hon’ble Supreme Court is taxable as it
is covered under section 145A(b) r.w.s. 56(viii) of the Act. On appeal the First Appellate Authority upheld
the action of the Assessing Officer

Issue:

O Income from other sources — Section 56 of the Income-tax Act, 1961 — interest received on motor
accident compensation — not chargeable under the head income from other sources.

Held:

O The assessee being aggrieved filed an appeal before the Hon’ble Ahmedabad Appellate Tribunal.

O The Appellate Tribunal was pleased to allow the appeal of the assessee by observing that when
principal transaction i.e. accident compensation for the delayed payment of which the interest is
awarded, itself is outside the ambit of taxation, similar fate must follow for the subsidiary transaction,
i.e. interest for delay in payment of compensation, as well.
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O Hence, the interest awarded by the court on account of delay in payment of motor accident
compensation cannot be taxed in the hands of the assessee.

ITO vs. Bhansali Trust (Mumbai ITAT)

Cancellation of registration — Section 12AA of the Income-tax Act, 1961 — Mere non-intimation of
amendments in Trust deed to Department cannot ipso facto lead to cancellation of registration.

Facts:

O The assessee before the Appellate Tribunal is a Trust registered under section 12A of the Act and is
carrying out charitable activities for more than 40 years. During the relevant assessment year the
assessee claimed exemption under sections 11/12 of the Act.

O The Assessing Officer however finalised the assessment denying the exemption claimed by the
assessee and determining total income at Rs.16,46,14,071/- on the ground that the objects of the
assessee Trust have been amended after the grant of Registration under section 12A of the Act and
the assessee is required to get re-registered with the Director of Income Tax (Exemption) under section
12A of the Act after such amendments in the objects.

Issue:

[0 Cancellation of registration — Section 12AA of the Income-tax Act, 1961 — Mere non-intimation of
amendments in Trust deed to Department cannot ipso facto lead to cancellation of registration.

Held:

[0 On appeal the First Appellate Authority deleted the addition made by Assessing Officer and allowed
the claim of exemption under sections 11/12 of the Act. The Department being aggrieved by the above
order preferred an appeal before the Hon’ble Mumbai Appellate Tribunal.

O The Tribunal upheld the order of the learned CIT(A) and dismissed the appeal of the Department by
observing that mere non-intimation of amendments in Trust deed to Department cannot ipso facto lead
to cancellation of registration because statutory requirement contained in section 12AA(3) prescribes
that cancellation of registration cannot be effectuated unless a case is made out that new objects do
not fit in with existing objects, i.e., new objects are 'non-charitable' in nature, or that activities are
ungenuine.

ITO vs. Bhansali Trust [2016] 137 DTR (Mumbai ITAT Trib)

Deduction under section 80- IC of the Income-tax Act, 1961 — conversion of raw material into article
as per the direction of the customers — amounts to manufacture or production — deduction under
section 80-IC cannot be denied.

Facts:

O The assessee before the Appellate Tribunal is a firm engaged in the business of assembling and
undertaking civil contracts for and on behalf of Government and public sector undertaking.
OO0 The assessee in its return of income claimed deduction under section 80-IC of the Act.

T D,
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Issue:

O Deduction under section 80- IC of the Income-tax Act, 1961 — conversion of raw material into article as
per the direction of the customers — amounts to manufacture or production — deduction under section
80-IC cannot be denied.

Held:

O The Assessing Officer however while finalising the assessment denied the deduction claimed under
section 80-IC of the Act on the ground that assessee had not explained about the article or things
manufactured and manufacturing process

O On appeal the First Appellate Authority upheld the order of the Assessing Officer The assessee being
aggrieved by the order passed by learned CIT(A) preferred an appeal before the Hon'ble Delhi
Appellate Tribunal.

O The Appellate Tribunal was pleased to allow the claim of the assessee by observing that the assessee
being engaged in carrying out the process of procurement, fabrication and installation of the retail visual
identity whereby the raw material is fabricated in a manner so as to create an article which is of use to
assessee’s customers as per their specifications.

[0 Hence, the activity carried out by the assessee amounts to manufacture or production. Thus, the
assessee is entitled to deduction under section 80-IC of the Act.

Amul Research & Development Association vs. ITO

Charitable purpose — Medical relief — Section 2(15) of the Income tax Act, 1961 — Assessee a
registered society under section 12A of the Act — Object of assesse was to provide for research and
running of veterinary hospitals and veterinary help to cattle owners for improving livestock health
— The assesse collected cess from milk producers members for providing them research, animal
nursery, fertility, and other facilities — The Assessing Officer invoking proviso to section 2(15) and
denied exemption of income claimed by assessee — Held term 'medical relief' as mentioned in
section 2(15) also includes relief made available by assessee to animals in lieu of a nominal cess,
thus, assessee could not be regarded as an entity advancing any other object of general public
utility covered by proviso to section 2(15).

Facts:

[0 The assessee was a registered society under section 12A of the Act. The main object of assessee was
to provide for research, establishment and running of veterinary hospitals, laboratory services and
provide veterinary help to cattle owners for improving health of livestock.

O The assessee collected a nominal cess from milk producers’ members in lieu of providing them
research, animal nursery and other improvement facilities.

O The Assessing Officer took a view that aforesaid activities carried out by assessee were in the nature
of trade, commerce or business including profit motive.

O Thus, invoking the provision to section 2(15) of the Act he denied exemption of income as claimed by
assessee under section 11(1) of the Act. The CIT(A) confirmed the order of the Assessing Officer

Issue:

O Assessee a registered society under section 12A of the Act — Object of assesse was to provide for
research and running of veterinary hospitals and veterinary help to cattle owners for improving livestock
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health — The assesse collected cess from milk producers members for providing them research, animal
nursery, fertility, and other facilities — The Assessing Officer invoking proviso to section 2(15) and
denied exemption of income claimed by assessee — Held term 'medical relief' as mentioned in section
2(15) also includes relief made available by assessee to animals in lieu of a nominal cess thus,
assessee could not be regarded as an entity advancing any other object of general public utility covered
by proviso to section 2(15).

Held:

O

On appeal Tribunal setting aside the order of the Assessing Officer held that the assessee's activities
in making available the facilities in question to milching animals are to ensure that they are free from
diseases, their breed improvement and overall well being.

Article 51(g) of Constitution of India prescribes to have compassion for living creatures. As neither the
Constitution nor the Act contains any specific distinction between living beings for the purpose of
providing medical relief to humans or animals.

Thus, the Tribunal held that assessee's activities deserve to be treated under a specific category of
'medical relief' not covered by section 2(15) proviso of the Act inserted with effect from 1-4-2009.

Smt. Manasi Mahendra Pitkar vs. ITO (Mumbai ITAT)

Cash credit — Section 68 of the Income-tax Act, 1961 — Assessee was not maintaining any account
books — Assessing Officer examined Bank Pass Book of assessee and treated cash deposits in
bank account as unexplained cash credit within meaning of section 68 of the Act — Held as Bank
Pass Book could not be construed to be a book maintained by assessee for any previous year
provisions of section 68 of the Act was not applicable. A.Y. 2011-12.

Facts:

O

The Assessing Officer while examining the Bank Pass Book of the assessee noted that during the year
cash amounting to Rs. 29 lakhs was deposited on various dates in a bank account held by the
assessee.

0 Accordingly, the Assessing Officer directed the assessee to explain the nature and source of the cash
deposits.

[0 Not satisfied with the with explanation of the assessee, the Assessing Officer treated the entire cash
deposits in the bank account as unexplained cash credit under section 68 of the Act. The CIT(A) gave
partial relief to the assessee.

Issue:

[0 Cash credit — Section 68 of the Income-tax Act, 1961 — Assessee was not maintaining any account
books — Assessing Officer examined Bank Pass Book of assessee and treated cash deposits in bank
account as unexplained cash credit within meaning of section 68 of the Act — Held as Bank Pass Book
could not be construed to be a book maintained by assessee for any previous year provisions of section
68 of the Act was not applicable.

Held:

O On appeal before the Tribunal the assessee contended that the Bank Pass Book was not the books of

account maintained by her so as to fall within the ambit of section 68 of the Act.
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O Relying upon the decision of, CIT vs. Bhaichand Gandhi - [(1993) 141 ITR 67 (Bom.)] it was argued
that under section 68 of the Act, it is only when an amount is found credited in the books of account of
the assessee for any previous year, that the deeming provisions of section 68 of the Act would apply.

O The Tribunal noted that the assessee was not maintaining any books of account and section 68 of the
Act has been invoked by the Assessing Officer merely on the basis of the Bank Pass Book.

O The Tribunal following the decision in the case of Bhaichand Gandhi (supra) concluded that Bank Pass
Book or Bank Statement cannot be construed to be a books maintained by the assessee for any
previous year.

O Thus, the Tribunal held that the addition made by the Assessing Officer under section 68 of the Act was
not sustainable.

Amrik Singh vs. ITO — (ITAT Amritsar)

Sections 131 & 133 (6) of the Income-tax Act, 1961 — Power to call information — Assessing Officer
sent a letter of inquiry to assessee to verify source of said cash deposit — As there was no response
to the said letter the Assessing Officer formed belief that income of assessee had escaped
assessment and, consequently, assessed such cash deposits — Held Assessing Officer sent an
invalid letter of enquiry as no proceeding was pending before him, thus, the assessee's non-
response could not constitute material to form belief of escapement of income - Further, the
Assessing Officer proceeded on fallacious assumption that bank deposits constituted undisclosed
income, over-looking fact that source of deposits need not necessarily be income of assessee. A.Y.
2006-07

Facts:

[0 The assessee was maintaining a savings bank account in which cash deposits were made by him.
Assessee did not file any return of income.

[0 The Assessing Officer sent a letter of inquiry to the assessee to verify the source of said cash deposit
in the bank account. In absence of any response to said letter, the Assessing Officer formed belief that
income of the assessee had escaped assessment, and he issued a notice under section 148 of the Act
proposing to assessee the income escaping assessment.

O In absence of any compliance with the notices the Assessing Officer completed the assessment under
section 147 of the Act. The CIT(A) in appeal upheld the order of the Assessing Officer

Issue:

O Power to call information — Assessing Officer sent a letter of inquiry to assessee to verify source of said
cash deposit — As there was no response to the said letter the Assessing Officer formed belief that
income of assessee had escaped assessment and, consequently, assessed such cash deposits — Held
Assessing Officer sent an invalid letter of enquiry as no proceeding was pending before him, thus, the
assessee's non-response could not constitute material to form belief of escapement of income —
Further, the Assessing Officer proceeded on fallacious assumption that bank deposits constituted
undisclosed income, over-looking fact that source of deposits need not necessarily be income of
assessee.

Held:

O On appeal Tribunal observed that the letter issued by the Assessing Officer did not make mention of
the provision under which it has been issued, thus, the Tribunal examined various provisions of the Act
viz., 133 (6), 131 (1), 131 (1A) and 131 (2), to ascertain as to under which provision it was issued. The




INDIA

UDGET

2017

Tribunal noted that the enquiry letter was issued by the Income Tax Officer, that is, an officer below the
rank of the Income-tax authorities referred to in the second proviso to section 133(6).

Thus, prior approval was required to be obtained from the competent authority before exercising power
under section 133(6) of the Act. In the assessee’s case the Tribunal noted that there was nothing on
record to suggest that any prior approval was obtained, or letter of enquiry sent by the Assessing
Officer, mentioned of any such approval taken. Thus, the power exercised by the Assessing Officer.,
without compliance with the second proviso to section 133(6), amounted to an illegal exercise of power.
Further, the enquiry letter did not merely ask for information from the assessee, the letter required the
assessee to produce, cash book and ledger and documentary evidence for the source of the deposit
of cash which is beyond the scope of provisions of section 133(6) of the Act. As regards provisions of
section 131(1) of the Act the Tribunal held that it is only during the pendency of some proceeding before
the Assessing Officer, that an Income Tax authority can exercise the power vested in them under
section 131(1) of the Act. However, in the fact of the case no proceedings were pending before the
Assessing Officer . when he issued the letter of inquiry requiring the assessee to, produce evidence.
Thus, the letter of inquiry was not validly issued under section 131(1) of the Act also.

Thus, the Tribunal held that the letter did not require any cognizance to be taken of, and being so, the
assessee was not obliged to respond to this invalid and non est so called letter of enquiry, requiring the
assessee, to produce evidence.

Further, the Tribunal following the decision of, Bir Bahadur Singh Sijwali vs. ITO — [(2015) 68 SOT 197
(URO) (Del.)] held that the reassessment proceedings so initiated by the Assessing Officer were bad
in law and liable to be quashed as the Assessing Officer had initiated the reopening proceedings merely
on the fact that the deposits had been made in the bank account without indicating that these deposits
constitute income which has escaped assessment.

DCIT vs. Nirmal Kumar Agarwal (Jaipur — Tribunal.)

Penalty Where search has been initiated (lllustrations) Assessment Year 2010-11 Search and
seizure operations were carried out at premises of assessee group in which incriminating evidence
was gathered A penalty proceedings were initiated under section 271AAA and penalty was imposed
Whether where assessee admitted undisclosed income and during search under section 132(4) he
also stated that income derived from business of financing and brokerage and Assessing Officer
himself in assessment order and also in penalty order substantiated manner in which undisclosed
income was derived, imposition of penalty under section 271AAA was arbitrary

Facts:

O

O

The assessee filed return of income and declared income at Rs. 10.16 crores. There was a search and
seizure operations were carried out at the business and residential premises of the assessee group
and incriminating evidence was gathered.

The assessment under section 143(3) was completed at total income of Rs. 25.40 crores. The penalty
proceedings under section 271AAA were initiated for levy of penalty on undisclosed income and the
penalty of Rs. 1.81 crores was imposed by the Assessing Officer.

On appeal, the Commissioner (Appeals) deleted the penalty.

Issue:

O

Penalty Where search has been initiated (lllustrations) Assessment Year 2010-11 Search and seizure
operations were carried out at premises of assessee group in which incriminating evidence was
gathered A penalty proceedings were initiated under section 271AAA and penalty was imposed
Whether where assessee admitted undisclosed income and during search under section 132(4) he also
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stated that income derived from business of financing and brokerage and Assessing Officer himself in
assessment order and also in penalty order substantiated manner in which undisclosed income was
derived, imposition of penalty under section 271AAA was arbitrary

Held:

O

The Commissioner (Appeals) has given the finding of fact of his order as thus it is seen that during the
course of statement under section 132(4) and subsequently in statements under section 131, the
appellant has confirmed the notings in seized documents with reference to his unaccounted income
from his business.

The assessee admitted that the transactions as per the seized documents related to the unaccounted
cash found and were not part of his regular books of account and the amount was surrendered by him
while filing his return.

Thus it cannot be held that the manner of deriving the income was not substantiated by the assessee
because the substantiating evidence by way of seized documents was with the department and was
confronted with the assessee, during the course of his statements under section 131 on the basis of
which he affirmed the surrender.

In fact it was noted by the Assessing Officer himself in the assessment order and also in the penalty
order that the surrender made by the assessee was on account of his undisclosed business of financing
and brokerage. Once he has given a finding regarding the source from which the undisclosed income
was derived and the fact that the substantiating evidence of deriving this income was with the
department by way of seized documents, he cannot take a contrary stand while imposing the penalty
under section 271AAA by denying the immunity under its subsection (2).

During the course of his statement under section 132(4) as noted above, the assessee has mentioned
that cash found in the locker was related to documents which could be found at his office cum residence
which were duly found and annexurized as AS1. These documents contained specific notings regarding
names or persons and amounts advanced or received. Give this evidence found during course of
search and admitted to by the assessee under section 132(4), it cannot be said that information was
not available with the department regarding specific transactions, names of persons etc. to whom the
amounts related.

Therefore, in absence of any specific finding or evidence with reference to the seized material or lacuna
in these statements with reference to the specific information in the seized documents it cannot be said
that the manner of earning the income was not substantiated. Thus, the imposition of penalty under
section 271AAA appears to be arbitrary on part of the Assessing Officer. Reliance is placed on the
finding of the Tribunal, Cuttack Bench, in the case of Pramod Kumar Jain v. Dy. CIT [2013] 33
taxmann.com 651. The facts of the case are that the Assessing Officer initiated penalty proceedings in
assessment year 200809. The Assessing Officer after issuing show cause under section 271AAA
observed that the assessee has made disclosure for respective amounts but failed to specify manner
in which such income had been derived and therefore imposed penalty being 10 per cent of amount
surrendered under section 132(4).

The Tribunal observed that 'there is no prescribed method to indicate manner in which income was
generated when definition of 'undisclosed income' has been defined in Act itself when no income of
specified previous year represented ‘either wholly or partly’ which onus lay upon assessee stood
discharged. Therefore, levy of penalty under section 271AAA is not justified and penalty so levied under
section 271AAA for assessment years under consideration in case of respective assessee is cancelled.
The observations of the Tribunal are applicable to the facts of the case of the assessee'.

There is no dispute with regard to the proposition that penalty under section 271AAA is not leviable, if
the assessee in the course of search in a statement under subsection (4) of section 132 admits the
undisclosed income and specifies the manner in which the said income has been derived, substantiated
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the manner in which the undisclosed income is derived and pays the tax together with interest in respect
of the undisclosed income.

O The first requirement of immunity under section 271AAA is that the assessee admits the undisclosed
income in a statement recorded under section 132(4) and specifies the manner in which the income
has been derived.

O The assessee in response to the statement recorded under section 132(4) has admitted the
undisclosed income and stated that the income derived from the business of financing and brokerage.
Therefore, the first condition is satisfied. Second requirement is to substantiate the manner in which
the undisclosed income was derived.

O The Commissioner (Appeals) has reported that the Assessing Officer himself in the assessment order
and also in the penalty order reported that the surrender made by the assessee was on account of
undisclosed business of financing and brokerage. Therefore, this observation of the Commissioner
(Appeals) is not disputed by the revenue.

O Therefore, the second requirement is also met by the statement of the assessee.

0 The third requirement is of law that the assessee pays tax along with interest on the undisclosed
income. The revenue has not disputed the payment of tax and interest thereon. Therefore, in view of
the above discussion, there is no reason to interfere in the order of the Commissioner (Appeals), same
is hereby upheld. The ground of the revenue is dismissed
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INCOME TAX

International Taxation

Circulars/ Notifications/Press Release

Section 90 Of The Income-Tax Act, 1961 — Double Taxation Agreement — Agreement For Avoidance
Of Double Taxation And Prevention Of Fiscal Evasion With Foreign Countries —Indonesia — Repeal
Of Notification No. GSR 77(E), Dated 4-2-1988

1. An Agreement between the Government of the Republic of India and the Government of the Republic of
Indonesia for the avoidance of double taxation and prevention of fiscal evasion with respect to taxes on
income was signed in July, 2012 and came into force on 5th day of February, 2016. The Agreement
provides that the provisions shall have effect in India in respect of income derived in any fiscal year
beginning on or after the first day of April next following the calendar year in which the said Agreement
enters into force. The Central Government notified that all the provisions of the said Agreement, as provided
in the notification shall be given effect to in the Union of India.

(Notification No. SO 1144(E) [No. 17/2016 (F.No.503/4/2005-FTD-I1)], dated 16-3-2016)

Section 92cc Of The Income tax Act, 1961 — Transfer Pricing — Advance Pricing Agreement (APA) —
Signing Of 11 Unilateral Advance Pricing Agreements (APAS)

2. The Advance Pricing Agreement programme was introduced by the Finance Act, 2012 to provide a
predictable and non-adversarial tax regime and to reduce litigation in the Indian transfer pricing regime.
Taking this programme forward, the CBDT signed 11 unilateral APAs on 28th March, 2016. With this
signing, India has entered into 59 bilateral and/or unilateral APAs. 50 of these agreements have been
signed in the current financial year. The agreements cover a range of international transactions, including
corporate guarantees, royalty, software development services, IT enabled services and trading. The
agreements pertain to different industrial sectors like telecom, media, automobiles, IT services, etc. Some
of the agreements have rollback provisions and provide certainty to the taxpayers for 9 years with regard
to the covered international transactions.

3. Rollback provisions in APAs were introduced in the July 2014 Budget to provide certainty on the pricing of
international transactions for 4 years (rollback years) preceding the first year from which APA becomes
applicable. With the notification of Rollback rules in March, 2015 the taxpayer has been provided the option
to choose certainty in transfer pricing matters with the Government for a total of nine years (5 future years
and 4 prior years). Since the notification of the APA scheme on 30-8-2012, approximately 580 applications
for APAs have been received and about half of these contain a request for the Rollback provisions.

(Press Release, dated 29-3-2016)

Section 90 Of The Income Tax Act, 1961 — Double Taxation Agreement —-Signing Of Agreements
With Respect Of Taxes Between India And Maldives

O The Government of the Republic of India and the Government of the Republic of Maldives signed
two Agreements — for the exchange of Information with respect to Taxes and for the avoidance of
double taxation of income derived from international air transport in April, 2016.

O The Agreement for the Exchange of Information with respect to taxes is based on international
standards of transparency and exchange of information. It covers taxes of every kind and
description imposed by the Governments of India and Maldives.
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O The Agreement enables exchange of information, including banking information, between the two
countries for tax purposes, which will help curb tax evasion and tax avoidance.

O The Agreement will enhance mutual co-operation between the two countries by having effective
exchange of information in tax matters. The second Agreement provides for relief from double
taxation for airline enterprises of India and Maldives by way of exemption of income derived by the
enterprise of India from the operation of aircraft in international traffic, from Maldivian tax and vice-
versa

[0 The object of the Agreement is that profits from the operation of aircraft in international traffic will
be taxed in one country alone and accordingly the taxing right is conferred upon the country to
which the enterprise belongs. The Agreement will provide tax certainty for airline enterprises of
India and Maldives. The Agreement further provides for Mutual Agreement Procedure for resolving
any difficulties or doubts arising as to the interpretation or application of the agreement.

(Press Release, Dated 11-4-2016)

Section 90 of the Income-tax Act, 1961 — Double Taxation Agreement — Exchange of information
requests to British Virgin Islands (BVI)

[Letter F.No. 500/12/2013-FT&TR- lll, Dated 12-5-2016]

Section 90 of the Income-tax Act, 1961 — Double Taxation Agreement — Protocol for amendment of
convention for avoidance of double taxation and prevention of fiscal evasion with respect to taxes
on income and capital gains between India and Mauritius

[Press Release, Dated 10-5-2016]

Section 90 of the Income-tax Act, 1961 — Double Taxation Agreement — India and Slovenia sign
protocol amending India Slovenia Double Taxation Avoidance Convention

India and Slovenia signed a Protocol amending the existing Convention and Protocol between the two
countries for avoidance of double taxation and prevention of fiscal evasion with respect to taxes on income
in Ljubljana. The Protocol will broaden the scope of the existing framework of exchange of tax related
information which will help curb tax evasion and tax avoidance between the two countries and will also
enable mutual assistance in collection of taxes.

[Press Release, Dated 19-5-2016]

Section 90 of the Income Tax Act, 1961 — Double Taxation Agreement — India Mauritius Double
Taxation Avoidance Agreement and related issues — Constitution of a working group to examine
consequential issues arising out of amendment

With a view to examine consequential issues arising out of amendments of India-Mauritius Double Taxation
Avoidance Convention and related issues, a Working Group Headed by Joint Secretary (FT&TR-II), CBDT
and comprising of departmental officers and representatives of SEBI, custodians, brokerage firms and fund
manager has been constituted. The Working Group will submit its report to the CBDT within 3 months, after
examining the relevant issues.

(Press Release, dated 13-6-2016)

India and Switzerland agree to move towards an early agreement for implementation of AEOI
between two countries

55
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Fighting the menace of Black Money stashed in offshore accounts has been a key priority area for this
Government. To further this goal, the two sides agreed to pursue the ongoing dialogue on tax and financial
matters in a spirit of mutual friendship and co-operation. The text of the ‘Joint Statement signed by the two
Secretaries at the conclusion of the meeting is part of this press release.

(Press Release, dated 15-6-2016)

India and Switzerland agree to move towards an early agreement for implementation of AEOI
between two countries.

Fighting the menance of black money statshed in offshore accounts has been a key priority area for this
Government. It is decided that experts of both the countries will meet to further discuss the modalities for
the reciprocal bilateral implementation of AEOI between India and Switzerland that will make possible for
India to receive from 2018 financial information of accounts held by Indian residents in Switzerland on
automatic basis. The two sides agreed to pursue the ongoing dialogue on tax and financial matters in a
spirit of mutual friendship and co-operation. The text of the 'Joint Statement signed by the two Secretaries
at the conclusion of the meeting is part of this press release.

(Press Release, Dated 15-6-2016)

Section 90 of the Income-tax Act, 1961 — Double Taxation Agreement — Cabinet approves protocol
amending agreement for avoidance of Double Taxation and Prevention of Fiscal Evasion with
Belgium.

The Cabinet approved the signing of a Protocol amending the Agreement between India and Belgium for
avoidance of double taxation and prevention of fiscal evasion with respect to taxes on income. The
amendment in the Protocol will broaden the scope of the existing framework of exchange of tax related
information between the two countries, which will help curb tax evasion and tax avoidance. The Protocol
will also revise the existing treaty provisions on mutual assistance in collection of taxes.

(Press Release, Dated 22-6-2016)

Income Declaration Scheme, 2016 — Acceptance of Cash Over the Counter

Please refer to the Circular DBOD.No.Leg BC. 38/09.07.005/2008-09 dated August 28,2008 wherein banks
have been advised to ensure that their branches invariably accept cash from all their customers who desire
to deposit cash at the counters. Further, they were also advised to refrain from incorporating clauses, in the
terms and conditions, which restrict deposit of cash over the counters.

As you are aware, the Income Declaration Scheme, 2016 (the Scheme) has come into the effect from June
1, 2016 and some declarants may like to pay their tax dues in cash. In this connection, it has been brought
to our notice by the Government that banks are hesitant in allowing deposit of large amounts by cash by
the declarants under the Scheme, with them for credit to Government account.

We advise that banks must invariably accept cash, irrespective of amount, over the counters from all
declarants who desire to deposit cash at the counters, including deposits under the above Scheme through
challan ITNS-286. In this connection, banks shall comply with the Know Your Customer requirements for
customers and walk-in customers as contained in Master Direction — Know Your Customer Direction, 2016
issued vide DBR.AML.BC No. 81/14.01.001/2015-16 dated February 25,2016.

You are advised to immediately issue appropriate instructions to your branches as indicated above so that
the declarants do not face any difficulty in depositing tax dues under the Scheme.
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(Circular 2016, dated 8th September,2016)

S.0. 3346(E). — Whereas the annexed Protocol amending the Convention between the Government of the
Republic of India and the Government of Japan for the Avoidance of Double Taxation and the Prevention
of Fiscal Evasion with respect to Taxes on Income [hereinafter referred to as said “Protocol”] shall enter
into force on the 29th day of October, 2016 in accordance with paragraph 1 of Article 4 of the said Protocol;

Now, therefore, in exercise of the powers conferred by Section 90 of the Income-tax Act, 1961 (43 of 1961),
the Central Government hereby directs that all the provisions of said Protocol amending the Convention
between the Government of the Republic of India and the Government of Japan for the Avoidance of Double
Taxation and the Prevention of Fiscal Evasion with respect to Taxes on Income shall be given effect to in
the Union of India with effect from the 29th day of October, 2016.

[Notification N0.102/2016 /F. No. 506/69/81-FTD-I]

IBFD publishes the OECD Multilateral Convention (2016) on its Tax Research Platform

Many of the OECD/G20 Base Erosion and Profit Shifting (BEPS) project’s 15 actions cannot be tackled
without amending bilateral tax treaties. Given the sheer number of treaties in effect, implementing these
changes on a treaty-by-treaty basis would be a very lengthy process.

More than 100 jurisdictions have concluded negotiations on a multilateral instrument (MLI) that implements
a series of tax treaty measures to update international tax rules and reduce the opportunity for tax
avoidance. The new instrument transposes results from the BEPS project into more than 2,000 tax treaties
worldwide. “The MLI is a revolutionary but also very challenging and complicated instrument due to the
many options from which participating countries can choose for supplementing their bilateral tax treaties.

Be assured that IBFD will do its utmost to provide the proper and necessary insight to its customers on how
it will in due time work out in all of the thousands of bilateral tax treaties that will be affected by it”, said Prof.
Jan J.P. de Goede, Senior Principal Tax Knowledge Management at IBFD. IBFD will continue to work in
close contact with the OECD regarding all relevant documentation and specific provisions countries will
apply in relation to their treaty partners and in doing so will continue to update any relevant treaty information
throughout the Tax Research Platform.

The OECD Multilateral Convention (2016) text (in HTML format) is now available and searchable on the
IBFD Tax Research Platform.

(Press Release dated 28th November, 2016)

Purchase and sale of securities other than shares or convertible debentures of an Indian company
by a person resident outside india

Attention of Authorized DEALER Category-l (AD Category-1) banks is invited to Schedule 5 to the Foreign
Exchange Management (Transfer or Issue of Security by a Person Resident outside India) Regulations,
2000 (the Principal Regulations) notified vide Notification No. FEMA.20/2000-RB, dated May 3, 2000, as
amended from time to time, in terms of which, eligible investors, viz., SEBI registered Foreign Institutional
Investors (FllIs), Qualified Foreign Investors (QFIs), registered Foreign Portfolio Investors (FPIs) and long
term investors registered with SEBI, may purchase securities indicated in Schedule 5 on repatriation basis
and subject to such terms and conditions as may be specified by the SEBI and the Reserve Bank from time
to time.
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With a view to providing flexibility in regard to the manner in which non-convertible debentures/bonds issued
by Indian companies can be acquired by FPIs, it has now been decided to allow them to transact in such
instruments either directly or in any manner as per the prevalent/approved market practice.

AD Category - | banks may bring the contents of this circular to the notice of their constituents and
customers.

The directions contained in this circular have been issued under Section 10(4) and 11(1) of the Foreign
Exchange Management Act, 1999 (42 of 1999) and are without prejudice to permissions/approvals, if any,
required under any other law.

(Circular No.23, A.P. (DIR Series 2016-17), dated 27th December, 2016)

Section 90 of the income-tax act, 1961 - double taxation agreement - india and Singapore sign a
third protocol for amending Double Taxation Avoidance Agreement.

India and Singapore have amended the DTAA for the avoidance of double taxation and prevention of fiscal
evasion with respect to taxes on income, by signing a Third Protocol today. This is in line with India’s treaty
policy to prevent double non-taxation, curb revenue loss and check the menace of black money through
automatic exchange of information, as reflected in India's recently revised treaties with Mauritius and
Cyprus and the joint declaration signed with Switzerland.

The Protocol for amendment of the India-Mauritius Convention signed on 10th May, 2016, provides for
source-based taxation of capital gains arising from alienation of shares acquired from 1st April, 2017 in a
company resident in India. Simultaneously, investments made before 1st April, 2017 have been
grandfathered and will not be subject to capital gains taxation in India. Where such capital gains arise during
the transition period from 1st April, 2017 to 31st March, 2019, the tax rate will be limited to 50% of the
domestic tax rate of India. However, the benefit of 50% reduction in tax rate during the transition period
shall be subject to the Limitation of Benefits Article. Taxation in India at full domestic tax rate will take place
from financial year 2019-20 onwards.

The revised DTAA between India and Cyprus signed on 18th November, 2016, provides for source based
taxation of capital gains arising from alienation of shares, instead of residence based taxation provided
under the DTAA signed in 1994. However, a grandfathering clause has been provided for investments
made prior to 1st April, 2017, in respect of which capital gains would continue to be taxed in the country of
which taxpayer is a resident. It also provides for assistance between the two countries for collection of taxes
and updates the provisions related to Exchange of Information to accepted international standards.

Fighting the menace of Black Money stashed in offshore accounts has been a key priority area for the
Government. To further this goal, the 'Joint Declaration' for the implementation of Automatic Exchange of
Information (AEOI) between India and Switzerland was signed in November, 2016. It will now be possible
for India to receive from September, 2019 onwards, the financial information of accounts held by Indian
residents in Switzerland for 2018 and subsequent years, on an automatic basis.

The India-Singapore DTAA at present provides for residence based taxation of capital gains of shares in a
company. The Third Protocol amends the DTAA with effect from 1st April, 2017 to provide for source based
taxation of capital gains arising on transfer of shares in a company. This will curb revenue loss, prevent
double non-taxation and streamline the flow of investments. In order to provide certainty to investors,
investments in shares made before 1st April, 2017 have been grandfathered subject to fulfilment of
conditions in Limitation of Benefits clause as per 2005 Protocol. Further, a two year transition period from
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1st April, 2017 to 31st March, 2019 has been provided during which capital gains on shares will be taxed
in source country at half of normal tax rate, subject to fulfillment of conditions in Limitation of Benefits clause.

The Third Protocol also inserts provisions to facilitate relieving of economic double taxation in transfer
pricing cases. This is a taxpayer friendly measure and is in line with India's commitments under Base
Erosion and Profit Shifting (BEPS) Action Plan to meet the minimum standard of providing Mutual
Agreement Procedure (MAP) access in transfer pricing cases. The Third Protocol also enables application
of domestic law and measures concerning prevention of tax avoidance or tax evasion.

RECENT DEVELOPMENT IN INTERNATIONAL TAXATION

This section shall highlight developments in India during the year 2016. The developments during the year
2016 were in the backdrop of the release of BEPS reports by OECD, effort by developed economies on
transparency & exchange of information and various tax challenges/issues surrounding cross border
transactions. The ongoing treaty negotiations by India of its controversial and much talked about round
tripping concern was one of the significant developments in India on international tax matter.

A. Regulatory developments

The Indian parliament passed requisite Bill in June 2016, which resulted into the amendments to the
Income-tax Act, 1961 vide Finance Act 2016. Subsequent to the same, Government also released further
clarifications on subject of “Indirect Transfer’l. Few of the important regulatory development of year 2016
are summarised below:

1. Relaxation to Non-Residents from higher withholding tax — PAN not required

[0 The earlier provisions of section 206AA of the Act, inter alia, provide that any person who is
entitled to receive any amount on which tax is deductible at source, shall furnish his PAN to the
deductor, failing which a higher withholding tax rate will be applicable.

0 In order to reduce compliance burden, the Finance Act, 2016 amended the provisions of section
206AA of the Act (w.e.f. June 1, 2016) to provide relaxation from higher withholding tax rate
while making payment to non-residents in the absence of PAN.

O Rule 37BC of the Rules provides that the provisions of section 206AA of the Act shall not apply
on following payments made to non-residents who do not have PAN in India:

a. Interest;

b. Royalty;

c. Fee for Technical Services; and

d. Payments on transfer of any capital asset

e. In respect of the above specified payments, the non-residents shall be, however

required to furnish following details and documents:

Name, e-mail id, contact number;

Address in the country of residence;

Tax Residency Certificate (TRC), if the law of country of residence provides for such

certificate; and

i.  Tax Identification Number (TIN) in the country of residence. Where TIN is not available,
a unique identification number is required to be furnished through which the deductee
is identified in the country of residence.
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2. Place of Effective Management (POEM)

O

The Finance Act, 2015 amended the provision of section 6(3) which provides the rule for
determination of residential status of a foreign company. The effect of this amendment is that a
company would be resident in India in any previous year if it is an Indian company or its POEM
in that year is in India. The POEM was defined to mean a place where key management and
commercial decisions that are necessary for the conduct of the business of an entity as a whole
are in substance made.

Implementation of POEM based residence rule has given rise to various issues on applicability
of current provisions of the Act to the foreign company. Determining the POEM is a subjective
issue and this fact was also accepted by the lawmakers when section 115JH was introduced to
provide transitional relaxations to the foreign companies to whom PoEM applies for the first time.
In order to provide clarity in respect of implementation of POEM based rule of residence and
also to address concerns of the stakeholders, the government had issued draft guidelines in
December, 2015. However, the same guidelines couldn’t be finalised by the government for
variety of reasons. Consequently, vide Finance Act, 2016,the implementation of POEM was
deferred by the government by one year so as to apply from 1st April 2016.CBDT vide Circular
No. 06 dated December 24, 2017 issued the final guidelines for determination of POEM which
shall be effective from 1st April 2016.

It provides guidance on 'active business outside India' (‘ABOI’) test especially with respect to
determination of passive income, total asset base, number of employees and payroll expenses
in India and outside; CBDT press release clarifies that the intent is not to target Indian Multi
Nationals which are engaged in business activity outside India, but to target shell companies
and companies which are created for retaining income outside India although real control and
management of affairs is located in India; Press release further states that POEM guidelines
shall not apply to companies having turnover or gross receipts of Rs. 50 core or less in a financial
year (this is not reflected in Final Guidelines); Guidelines provide that if Board of Director
delegates authority to make key management decision/commercial decision to promoter,
strategic/legal/ financial advisor, POEM will be the place where such persons makes those
decisions; Guidelines also provide for formation of 3 member collegium consisting of Principal
CITs or CITs where the AO proposes to hold company incorporated outside India as Indian
resident and require the collegiums to provide opportunity of being heard to the relevant
company before issuing any directions.

3. Tax Issues for income arising through ‘Indirect Transfer’

O

O
O

Post the retrospective amendment introduced by the Finance Act, 2012, India taxes the capital
gains arising to a non-resident on transfer of shares of a foreign company if such shares derives
its value substantially from the assets located in India (i.e. the fair market value (FMV) of assets
located in India exceeds Rs. 10 cores; and FMV of assets located in India represents at least
50% of FMV of total assets of the foreign company or entity).

The CBDT has released rules specifying the method for determination of FMV of the Indian
assets vis-a-vis global assets of the foreign company (Rule 11UB), way of determination of
proportionality of capital gain taxable in India (Rule 11UC), and the manner of reporting
requirement on the Indian concern in which the foreign company holds the assets in India (Rule
114DB).
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O CBDT issued Circular No. 41 of 2016 providing clarification on various issues surrounding
indirect transfer directly having effect on Foreign Portfolio Investors (FPI).The said circular was
in FAQ structure &it dealt with broad subjects concerning:

a. Tax issues arising from the redemptions by Investors in Offshore Funds registered as

FPls

Master-Feeder Structures

India specific Sub-Funds

Offshore Listed Funds

Valuation Considerations

Corporate Reorganizations

g. Retrograde positioning on retrospectivity
After receiving representations of various stakeholders regarding concern in relation to the
possible multiple taxation on the same income, CBDT vide a Press Release dated 17th January
2017 has decided keep the above circular in abeyance. In light of this, it was hoped that the
Budget would address the various concerns raised, and provide clarity on the impending issues
of redemptions, re-organizations and sales at pooling vehicle level.

[0 The Budget proposes to add a new explanation to Section 9(1)(i) which clarifies that the
provisions contained therein shall not be applicable to an asset or capital asset that is held
directly/ indirectly by way of investment in a category | or category Il FPI. This resolves concerns
for a class of offshore funds which are registered as a category | or category Il FPIs as
redemptions by investors at the level of the fund shall not be subject to the indirect transfer
taxation. Further, in multi-tiered structures, if the entity investing into India is a category | or
category Il FPI, any upstreaming of proceeds by way of redemption / buyback will not be brought
within the Indian tax net. The provisions also exclude, from applicability of the indirect transfer
tax provisions, situations where any redemptions or re-organizations or sales result in capital
gains by investors in category | or category Il FPIs. The clarificatory explanations are applicable
retrospectively from FY starting April 1, 2012, and therefore should help bring about certainty
on past transactions that have been entered into by category | and category Il FPI entities.
However, the amendment has left out a large chunk of the affected sector i.e. category Ill FPIs,
PE and VC investors investing in Indian securities.

-0 oo0oT

4. Multilateral Instrument

O The multilateral instrument of BEPS Action 15 is a key part of the OECD’s effort toward
implementation of the recommended measures. The instrument will implement the tax treaty
related BEPS measures into existing bilateral or regional tax treaties. Governments are currently
preparing their lists of treaties to be covered by the multilateral instrument and are considering
which options to select and reservations to make. They will have to notify this to the OECD, who
will be the depositary of the multilateral instrument and will support governments in the process
of its signature, ratification and implementation. The multilateral instrument was open for
signature as of 31 December 2016 and a first high-level signing ceremony will take place in the
week beginning 5th June 2017, with the expected participation of a significant group of
countries.
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B. Treaty Amendments and Negotiations

1. Introduction

In the year 2016, the Government of India has amended few treaties with the aim of avoiding treaty
abuse and curbing the evasion of taxation. The developments during 2016 were in the backdrop of
efforts made by India with the object of transparency and exchange of information with other jurisdictions.

The year 2016 also witnessed conclusion of much talked about treaty negotiation between India and
Mauritius, Singapore & Cyprus. There was a reasonable apprehension that India’s DTAA’s with
Mauritius, Singapore &Cyprus were misused for round tripping and bringing money back in India through
this route. India has amended its tax treaty with Mauritius, Cyprus & Singapore, a significant milestone
in plugging round-tripping of funds. These Amended treaties will help India to curb black money.

The table below summarizes few of the important tax treaties amended/renegotiated/revised by India
during the year 2016.

Amended/Renegoti |Effective Date Stated Purpose of the Treaty

ated/Revised

Treaty

Singapore * April 1, 2017 DTAA, Effective Exchange of Information on Tax
matters, Eliminating Double Non Taxation

Mauritius * April 1, 2017 DTAA, Effective Exchange of Information on Tax
matters, Eliminating Double Non Taxation

South Korea * April 1, 2017 DTAA, Effective Exchange of Information on Tax matters,
Eliminating Double Non Taxation

Cyprus April 1, 2017 DTAA Effective Exchange of Information on Tax matters,

Eliminating Double Non Taxation

Japan April 1, 2017 Internationally accepted standards for Effective
Exchange of Information on Tax matters

Tajikistan Not yet notified DTAA, Prevention of Fiscal evasion & Effective
Exchange of Information on Tax matters
Kazakhstan Not yet notified DTAA, Prevention of Fiscal evasion & Effective

Exchange of Information on Tax matters

* New Limitation of Benefits Clause introduced and taxing rights of capital gain on alienation of shares
has now been given to the source country

On a broad review of the above table it can be observed that India’s treaty policy has kept its focus on
treaty shopping and ill effects of the treaty shopping (like giving rise to double non taxation).

Treaty Specific Analysis

It appears clear from the spate of amendments to India’s tax treaties in the recent years, that the Indian
government is making a concerted effort to bring the era of tax free investments in India to a close, and
is consciously moving towards a source based taxation regime which factor should be considered by
investors looking to invest in India. We have provided further analysis of few of the above mentioned
treaties
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India — Singapore Treaty

The Government of India and the Government of Singapore, on 30 December, 2016, signed a Protocol
amending the Double Taxation Avoidance Agreement (tax treaty) between India and Singapore (India -
Singapore tax treaty).

Key highlights of amendments
Following are the key highlights of the signed protocol between India and Singapore.
Taxation of capital gains on shares

India will have the right to tax capital gains arising from alienation of shares acquired on or after April
01, 2017 by a Singapore resident. Capital Gains will be taxed at 50% for 2 years post April 2017, subject
to LOB clause. Earlier DTAA of the countries gave complete exemption from payment of tax on profits
made through capital gains as there was no such levy in the host country. Capital gains on derivatives
and fixed income securities will continue to be exempt. After 2 years i.e. post March 31, 2019, it will be
taxed at 100% in India.

Taxation of interest income of banks

Withholding tax on interest income earned by Banks @ 15% in case of debt claims or loans made after
31stMarch 2017.

Anti-avoidance measure

The 2016 Protocol introduces a new article which explicitly provides that the India - Singapore tax treaty
shall not prevent either of the countries from applying its domestic laws and measures concerning the
prevention of tax avoidance or tax evasion.

Limitation of benefits

The LOB conditions provided in the 2016 Protocol are similar to the conditions prescribed in the 2005
Protocol2. For the specific information, in respect of capital gains arising from transfer of shares acquired
prior to 1 April, 2017, the LOB conditions are same as in the 2005 Protocol. However, in respect of
investments acquired after 1 April, 2017 and sold before 31 March, 2019, the expenditure test needs to
be met for the twelve month period immediately preceding the date of transfer.

Promotion of bilateral investments

As per the media release issued by the Government of Singapore, both the countries have agreed to
conclude an agreement in the second half of 2017 laying down new joint, initiatives to be undertaken
for promotion of bilateral investments. This is a welcome development, and may give an impetus to
future cross border investments.

Settlement of cross-border tax issues, especially transfer pricing, will be easier under the amended
India-Singapore tax treaty

Impact and Analysis

T D,
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This amendment will have far reaching impact across all the sectors and investors; however we

have

Impact

Analysis

Impact on shares
held by Foreign
Portfolio Investors
(“FPIs”)

Under the Indian income tax law, shares of listed Indian companies
held by FPIs are deemed to be capital assets irrespective of the
holding period or the frequency of trading equity carried out by the
concerned FPI. As such, income from sale of shares results in capital
gains and at present, FPIs enjoy the benefits of the capital gains
provisions under the Singapore Treaty.

While the Protocol should provide some relief to FPIs based out of
Singapore as regards the tax regime to be applicable to their
investments after March 31, 2017, they will find themselves in a
similar position to FPIs based out of Mauritius. The signing of the
Protocol will no doubt result in an increase in tax costs, especially
where short term capital gains are earned.

Impact on private
equity funds and
holding
companies

As mentioned earlier, while investments by a Singapore resident in
shares of an Indian Company made before April 01, 2017 should
continue to be eligible to avail of the benefits of the erstwhile
provisions of the 2005 Protocol, such benefits shall be subject to
fulfilling the requirements of the Revised LOB clause.

Such investments shall be subject to tax in India at the rate of 50% of
the tax rate prevailing in India provided the investments are realized
before March 31, 2019. All investments made after April 01, 2017
which is also realized after March 31, 2019 shall be subject to full
taxation as per the domestic tax rate in India.

Investments made through hybrid instruments such as compulsory
convertible debentures should continue to be exempt from tax in India
and Singapore should have the right to tax gains from such
instruments.

Quick implementation may allow companies to avail benefit of the
grandfathering provisions. However, with the GAAR set to come into
force, and a concerted effort by the Indian authorities to introduce
source based taxation in those treaties which do not already provide
for it, offshore investors may also need to carefully reconsider their
choice of intermediate jurisdiction and the overall value of investing
through intermediate jurisdictions.

Impact on P-Note
issuers and
Derivatives

The Protocol will have a significant impact on P-Notes issued against
underlying shares of Indian companies. This will have an impact on
P-Note investments, especially in issues relating to tax pass through
to the P-Note holders on the taxes payable by the FPI.

The Protocol should not adversely impact derivatives, which should
also continue to enjoy exemptions from Indian capital gains taxes.
The gap that is created between the tax treatment for equity
shares vis-a-vis derivative instruments may lead to a shift in
strategies that are dominated by exposure to derivative instruments
as opposed to investments in equity shares.

provided impact and analysis for Private Equity Fund Companies, FPIS, and P-Notes.
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India — Mauritius Treaty

The Government of India and the Government of Mauritius, on 10 May, 2016, signed a Protocol for
amending the Double Taxation Avoidance Agreement (tax treaty) dated 24 August, 1982 between India
and Mauritius. (India - Mauritius tax treaty). The Protocol is the outcome of an extensive and long drawn-
out negotiation process that has been going for more than a year and a half. The revised position shall
only be applicable to investments made on or after April 1, 2017.

Key highlights of amendments
Following are the key highlights of the signed protocol between India and Mauritius
Taxation of capital gains on shares

Under Article 13 (4) of the India-Mauritius DTAA, capital gains derived by a Mauritius resident from
alienation of shares of a company resident in India (“Indian Company”) were taxable in Mauritius alone.
However, the Protocol marks a shift from residence-based taxation to source-based taxation.
Consequently, capital gains arising on or after April 01, 2017 from alienation of shares acquired on or
after 1st April 2017 of a company resident in India shall be subject to tax in India.

The Protocol provides for a relaxation in respect of capital gains arising to Mauritius residents from
alienation of shares between April 01, 2017 and March 31, 2019 (“Transition Period”). The tax rate on
any such gains shall not exceed 50% of the domestic tax rate in India (“Reduced Tax Rate”).

Grandfathering of investments made before April 01, 2017

The Protocol states that capital gains arising out of sale of shares of an Indian Company that have been
acquired before April 01, 2017 shall not be affected by the Protocol. Such investments shall continue to
enjoy the treatment available to them under the erstwhile Article 13(4) of the DTAA.

Taxation of interest income of banks

The Protocol revises the tax rate on interest arising in India to Mauritius resident banks to state that such
streams of income shall be subject to withholding tax in India at the rate of 7.5% in respect of debt claims
and loans made after March 31, 2017. At present such streams of income are exempt from tax in India
under the India-Mauritius DTAA.

Exchange of information

T D,
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The text of the Protocol states that the exchange of information article (Article 26) has been amended
to bring it at par with the international standards. Provisions such as assistance in collection of taxes
and assistance in source-based taxation of other income have been introduced.

Limitation of benefits

As per the Press Release, the benefit of the Reduced Tax Rate shall only be available to such Mauritius
resident who is (a) not a shell/conduit company and (b) satisfies the main purpose and bonafide business
test. Further, a Mauritius resident shall be deemed to be a shell/conduit company if its total expenditure
on operations in Mauritius is less than RS. 2,700,000 (approximately 40,000 US Dollars) in the 12
months immediately preceding the alienation of shares.

Other changes

Article 12A to deal with Fees for Technical Services has also been included. The rate of withholding tax
is 10%

Impact and Analysis

This amendment will have far reaching impact across all the sectors and investors; however we have
provided impact and analysis for Private Equity Fund Companies, FPIS, and P-Notes.

Impact Explanation

Impact on |e As mentioned above, while investments in shares of an
private equity Indian Company made before April 01, 2017 shall receive
funds and the benefit of the erstwhile provisions of the India-Mauritius
holding DTAA, such benefits shall be curtailed for investments made
companies during the Transition Period.

e Such investments shall be subject to tax in India at the rate
of 50% of the tax rate prevailing in India provided the
investments are realized before March 31, 2019. All
investments made after April 01, 2017 which is also realized
after March 31, 2019 shall be subject to full taxation as per
the domestic tax rate in India.

e However, investments that are made through hybrid
instruments such as compulsory convertible debentures
may still be eligible to claim residence-based taxation as the
Press Release only refers to allocation of taxation rights in
respect of shares and the Protocol may restrict the shift to
source based taxation only to such transactions. Having
said that, clarity on this issue shall only be available once
the text of the Protocol is released.
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Impact on |e Under the Indian income tax law, shares of listed Indian
shares held by companies held by FPIs are deemed to be capital assets
Foreign irrespective of the holding period or the frequency of trading
Portfolio equity carried out by the concerned FPI. As such, income
Investors from sale of shares results in capital gains

(“FPIs”) e At present, FPIs enjoy the benefits of the capital gains

provisions under the India-Mauritius DTAA.

e Such investments will also be impacted by the amendment
and as per the Protocol such investments shall be subject to
tax in India after April 01, 2017. While there is a zero percent
rate applicable on gains arising out of shares that are listed
and sold on a recognized stock exchange if such shares are
held for more than 12 months, capital gains arising out of
investments are subject to a tax rate of 15% (exclusive of
applicable surcharge and cess) if such shares are held for
less than 12 months i.e. short term capital gains.

e During the Transition Period, and subject to the satisfaction
of the limitation of benefits clause, this rate may be reduced
to 7.5%.

Impact on P-|e Issuers of promissory notes (“P-Notes”) may be adversely

Note issuers affected by the Protocol as the cost of taxation arising out of
the changed position on taxation would have to be built into
such arrangements. This would make such arrangements
not only costly but also less lucrative for investors who seek
synthetic exposure to Indian securities.

e Considering that it is the FPI entity is issuing the P-Note
which will be subject to tax in India, issues may arise with
respect to the tax amounts that they will be able to pass on
to the P-Note holders due to a timing mismatch on the
taxability of the FPI entity (which is taxed on a FIFO basis
and not on a one-to-one co-relation). It will have to be seen
whether P-Notes can still prove to be attractive for investors,
considering the incremental tax associated with the same

Impact on F&O |e  Similar to the position in respect of compulsory convertible
transactions debentures, Mauritius based entities that enter futures and
options contract in India, may still be able to claim the
benefits of residence based taxation since such contracts
relate to capital assets other than shares.

India — South Korea Treaty
India and South Korea have signed a revised Agreement for Avoidance of Double Taxation (tax treaty)
on 18 May, 2015, in Seoul. The revised tax treaty replaces the existing tax treaty signed between the

two countries in 1985 and shall be effective in India from 1 April, 2017. The Central Board of Direct
Taxes has issued a press release dated 26th October, 2016 to this effect.

Key highlights of amendments

Significant changes have been highlighted below:
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Taxation of capital gains on shares

The existing DTAA provided for residence based taxation of capital gains on shares. India — South Korea
treaty provides for source based taxation of capital gains arising from alienation of shares comprising
more than 5 % of share capital.

Limitation of benefits

The revised DTAA inserts new Limitation of Benefits Article i.e. anti-abuse provisions to ensure that the
benefits of the Agreement are availed only by the genuine residents of both the countries.

Taxation of royalty income and Fees for technical service

In order to promote cross border flow of investments and technology, the revised DTAA provides for
reduction in withholding tax rates from 15% to 10% on royalties or fees for technical services and from
15% to 10% on interest income.

Permanent Establishment

Service PE clause introduced — furnishing of services, including consultancy services, through
employees or others would lead to a service PE, if such activities (same or connected project) continue
for more than 183 days within any 12 - month period.

Insurance PE clause introduced — collection of premiums or insuring risk through dependent agent (other
than re - insurance) would be deemed as PE.

Building site or construction, installation or assembly project, or supervisory activities in connection
therewith, would constitute a PE if such site project or activities last more than 183 days within any 12
months period.

Dependent Agent PE — The scope has been expanded to include the following additional activities of
agent:

Habitually exercising in that state an authority to conclude contracts in the name of the enterprise subject
to activities mentioned in Article 4. Maintaining stock of goods or merchandise and regular delivery in
the contracting state. Securing orders in the contracting state.

Dispute Resolution Changes

The revised DTAA, with the introduction of Article 9(2), provides recourse to the taxpayers of both
countries to apply for Mutual Agreement Procedure (MAP) in transfer pricing disputes as well as apply
for bilateral Advance Pricing Agreements (APA). Further, as per understanding reached between the
two sides, MAP requests in transfer pricing cases can be considered if the request is presented by the
tax payer to its competent authority after entry into force of revised DTAA and within three years of the
date of receipt of notice of action giving rise to taxation not in accordance with the DTAA.
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Exchange of information

The Article on Exchange of Information is updated to the latest international standard to provide for
exchange of information to the widest possible extent. As per revised Article, the country from which
information is requested cannot deny the information on the ground of domestic tax interest. Further,
the revised DTAA contains express provisions to facilitate exchange of information held by banks.
Information exchanged under the revised DTAA can now be used for other law enforcement purposes
with authorization of information supplying country.

Other changes

Assistance between India and South Korea for collection of taxes.

India — Cyprus Treaty

The Government of India and the Government of Cyprus, on 18 November 2016, signed a protocol
amending the provisions of the double taxation avoidance agreement (tax treaty) between India and

Cyprus (India- Cyprus tax treaty). The Government of India has issued a press release dated 18
November 2016 (press release) providing a gist of the key amendments.

Key highlights of amendments

Following are the key highlights of the signed protocol between India and Cyprus

Taxation of capital gains on shares

Amendment shall result into source - based taxation of capital gains arising from alienation (disposal) of
shares. In other words, India shall have the right to tax capital gains arising to Cyprus tax residents on
transfer of shares of an Indian company.

However, grandfathering clause has been provided for investments made before April 01, 2017.
Exchange of information

The provisions related to exchange of information are updated as per international standards, which will
enable exchange of banking information and allow the use of such information for purposes other than
taxation (subject to prior approval of competent authorities).

Taxation of royalty income

The tax rate on royalty in the country from which payments are made to 10% from the existing rate of
15%, in line with the tax rate under Indian tax laws.

Other changes

Expanding the scope of the permanent establishment (PE), possibly to introduce the concept of service
PE.
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Assistance between India and Cyprus for collection of taxes.

Provisions of the India-Cyprus tax treaty in accordance with international standards and India’s policy
with respect with respect to tax treaties

Other Points

Besides concluding and renegotiating treaties, the government has also continued its dialogue with few
countries and have carried out further amendment to the respective tax treaties by issuance of MOUs
or Clarifications

India — Switzerland

The Central Board of Direct Tax has signed an agreement with Switzerland; it will now begin sharing
with India from 2019 information on all investment or accounts maintained in its banks post-2018.

India - Sweden

The Competent Authorities of India and Sweden have signed a Memorandum of Understanding (MoU)
regarding suspension of collection of taxes during the pendency of MAP. In terms of the MOU, the
collection of outstanding taxes in case of a taxpayer whose case is pending in MAP before the
Competent Authorities of India and Sweden, would be kept in abeyance for a period of two years
(extendable to a maximum period of five years through mutual agreement between the Competent
Authorities of India and Sweden) subject to furnishing of a bank guarantee of an amount equal to the
amount of tax under dispute and interest accruing thereon, as per the provisions of the Income-tax Act.

India — Japan

A protocol amending the Double Taxation Avoidance Convention between India and Japan has come
into force. The Amended Protocol will provide for internationally accepted standards for effective
exchange of information on tax matters. It further provides that the information received from Japan in
respect of a resident of India can be shared with other law enforcement agencies with authorization of
the competent authority of Japan and vice versa. The protocol provides for exemption of interest income
from taxation in the source country with respect to debt-claims insured by the government/government
owned financial institutions.

OUTLOOK FOR 2017
Introduction

Necessary steps have been taken in the recent past to gain confidence of the investors over Indian tax
system and implementation of tax laws. The tax issues are foremost in the mind of the investors, both
domestic/international, and confidence in the Indian economy will get dampened by adverse tax
environment in the country.

Over the past few years, the government has improved its engagement with taxpayers and have also
provided clarity on various controversial issues. The present economic and global environment offers
huge opportunity to the government and the budget for 2017 can be a platform for the government to
announce and implement long term systematic reforms that could also assure stability, certainty and
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predictability in the Indian regime. There are various controversial issues which can be revisited and
revised in order to provide taxpayer friendly and effective policy implementation.

In the backdrop of developments of year 2016, both at India and outside India, economic activities in
year 2017 will have many tax issues that would require adequate consideration. We have provided in
the subsequent paragraphs, a broad overview of tax issues and challenges for selected
activities/transactions.

International Taxation Case Laws

SUPREME COURT DECISION
DIT V. B4U INTERNATIONAL HOLDINGS LTD [INDIA — MAURITIUS DTAA]

Facts:

O The assessee was a Mauritius based company. It was engaged in the business of telecasting of

Held:

TV channels such as B4U Music, MCM etc. the income of the assessee from India consisted of
collections from time slots given to advertisers through its affiliates. The assessee claimed that it
did not have any permanent establishment in India and thus had no tax liability in India. The
Assessing Officer did not accept said contention of the assessee and held that affiliated entities of
the assessee were basically an extension in India which constituted a permanent establishment of
the assessee within the meaning of Article 5 of the India-Mauritius DTAA. Accordingly, amount
received from advertisers was liable to tax in India. The Commissioner (Appeals) held that entity in
India could not be treated as an independent agent of the assessee. Alternatively, assuming that it
could be treated as such, if a dependent agent was paid remuneration at arm's length, further
proceeds could not be taxed in India. The Tribunal upheld the order passed by the Commissioner
(Appeals). Bombay High court ruled in the favour of assessee. Against this, revenue filed a SLP in
Supreme Court.

The Apex court granted leave to the departments SLP against High Court's ruling that where
assessee, its affiliates/agents in India who were remunerated on arm's length basis for carrying out
only routine functions in India, did not constitute assessee's PE in India.

T D,
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CIT VS. FIRESTONE INTERNATIONAL PVT. LTD. — TS-806- SC-2016- TP

Apex

Court admits SLP on whether for computing arm’s length price only the value of international

transactions and not the assessee’s entire turnover should be considered

Facts:

O

The assessee was engaged in the business of exporting diamonds and manufacturing of jewellery.
During transfer pricing proceedings for AY 2006-07, the TPO made an addition of * 1.20 crore in
respect of import and export of polished diamonds, adopting TNMM at entity level.

The assessee filed an appeal before the Tribunal wherein it was held that since ALP was to be
determined only with reference to international transactions, ALP could only be considered on the
value of such transactions, and not on the assessee’s entire turnover and held that since the
assessee was entitled to the benefit of the safe harbour range of 5%, no addition was required.
Aggrieved, Revenue preferred an appeal before the High Court on the following substantial
questions of law:

“Whether, on the facts and in the circumstances of the case and in law, the Tribunal is justified in
restricting the adjustment only on international transactions where the assessee has selected
TNMM and applied the same on entity level because presumption underlying arm’s length principle
is that uncontrolled transactions are at arm's length, and therefore, if the overall margins are less
than arm’s length margins, the short fall must be on account of AE transactions only and not on pro
rata basis.”

“Whether, on facts and in the circumstances of the case and in law, the Tribunal is justified in
deleting addition ... as the adjustment is within + /- 5% as the ITAT has restricted the adjustment
only on AE transactions which has resulted in the adjustment being within +/- 5%”.

The Court observed that the first question itself was academic, and did not arise from the order of
the Tribunal and accordingly held that there was no reason to entertain this question of law. In
respect to the second question, the Court held that the decision of the Tribunal was a factual
determination of the ALP, which was found to be within +/-5% safe harbour range and thus it held
that the Tribunal decision was not perverse or arbitrary, and accordingly dismissed this question of
law.

Aggrieved, the Revenue filed an SLP before the Hon’ble Apex Court.

Issue:

Held:
O

Apex Court admits SLP on whether for computing arm’s length price only the value of international
transactions and not the assessee’s entire turnover should be considered

The Apex Court admitted the SLP filed by the Revenue against the order of the Hon’ble High Court.

HIGH COURT DECISION

CITV

Facts

O

FARIDA LEATHER COMPANY

The assessee-company, engaged in the business of manufacturing and export of leather goods,
availed the services of certain non-resident foreign agent for the purpose of procuring export orders
and paid commission to them. The Assessing Officer held that transaction partook character of
'fees for technical services' under section 9(1)(vii) and disallowed commission payment under

o D),
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section 40(a)(i) for non-deduction of tax at source under section 195.0n appeal, the Commissioner
(Appeals) allowed the appeal of assessee on ground that: (a) the agents abroad were non-resident
operating outside India; (b) the commission paid related to services provided outside India; (c) the
agent did not have any permanent establishment in India; (d) the amount was remitted directly
outside India. On further appeal, the Tribunal upheld the order of the Commissioner (Appeals).

On appeal before the High Court, the Court held that agency commission paid by the assessee to
non- resident agents for procuring orders for the assessee outside India, would not be taxable as
fees for technical services under section 9(1)(vii) of the Act and therefore section 195 of the Act
would not be applicable, since obligation to deduct tax at source under section 195 only arises if
the payment is chargeable to tax in the hands of the non-resident recipient.

DIT(IT) VS. M/S CREDIT LYONNAIS — TS-143-HC-2016 (BOM.)

Fees

paid by the assessee to nonresident sub-arrangers was not taxable as fees for technical

services under the Act since the services were provided outside India and there was no occasion

for an

y income to accrue or arise in India and further the impugned services were not technical,

consultancy or managerial services as per the definition of Fees for technical services -
Accordingly, no obligation to deduct tax at source under section 195 of the Act

Facts:

O

Issue:

Held:

The assessee was appointed by the State Bank of India as an arranger for the purpose of mobilising
deposits under the India Millennium Deposits Scheme (IMDS). In turn, the assessee was entitled
to appoint sub-arrangers for mobilising IMDS both in and outside India. During the relevant year, it
received arranger fees and commission from SBI and in turn paid sub-arranger fees to both
residents and non-residents. The AO disallowed the said payment under Section 40(a)(i) of the Act
as the assessee did not deduct tax under Section 195 of the Act, holding the payment to be fees
for technical services.

On appeal, the CIT(A) held that the sub-arranger fee paid by the assessee was in the nature of
brokerage and commission and not fees for technical services and that there was no question of
deducting tax at source on such payments.

Aggrieved, the Revenue filed an appeal before the ITAT wherein, relying on CBT Circular No.786,
the ITAT held that the amount paid to the non-resident sub-arrangers was in the nature of
commission/brokerage and there was no obligation to deduct tax under Section 195 of the Act and
that the impugned services provided by the sub-arrangers were neither technical, consultancy nor
managerial in nature.

Subsequently, the Revenue filed an appeal before the Hon'ble High Court

Fees paid by the assessee to nonresident sub-arrangers was not taxable as fees for technical
services under the Act since the services were provided outside India and there was no occasion
for any income to accrue or arise in India and further the impugned services were not technical,
consultancy or managerial services as per the definition of Fees for technical services —
Accordingly, no obligation to deduct tax at source under section 195 of the Act
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O The Hon'ble High Court held that the impugned services were rendered by non-resident sub-
arrangers outside India and there was no occasion for any income accruing or arising to the non-
residents in India.

O Relying on the decision of the Apex Court in Toshoku Ltd. TS-4-SC-1980 and CBDT Circular No.
786 of 2000, the Court held that no income could accrue or arise in India where the payment was
made for service by a non-resident outside India.

O Accordingly, it held that as no income had accrued or arisen to the non-resident sub-arrangers in
India, the questions of deduction of tax at source under Section 195 of the Act did not arise. It also
clarified that its view was in addition to the findings of the ITAT that the services rendered was not
technical, consultancy or managerial services under the Act.

CIT VS. HERBALIFE INTERNATIONAL INDIA

For AY 2001-02, prior to the insertion of section 40(a)(ia) of the Act, disallowance of payments to
nonresidents on account of non-deduction of tax at source was discriminatory and consequently
assessees would be eligible to benefit of Article 26(3) of the India-US DTAA and the said expenses
would be allowable in spite of non-deduction.

Facts:

[0 The assessee, an Indian subsidiary of Herbalife International Inc, USA, (‘Herbalife USA’) was
engaged in the business of trading and marketing of herbal products. The assessee entered into
an administrative services agreement with Herbalife USA, which was approved by the RBI, wherein
Herbalife USA agreed to provide the assessee data processing services, accounting, financial and
planning services, marketing services, long-term financial planning services etc for the purpose of
obtaining government approvals / approvals from regulatory bodies for its products and also to
assist the assessee in protecting the trademark and trade name logo of the Herbalife products, in
consideration of an administrative fee. Since Herbalife USA followed the calendar year, the
administrative fee amounting to = 5.83 crore covered the period of January to March, 2000 which
pertained to the earlier assessment yeari.e. AY 2000-01. However, the assessee claimed the entire
amount as deduction in AY 2001-02 on account of (i) the fact that it was informed about the said
amount payable in AY 2001-02 and (ii) it received sanction from the RBI for the said payment only
in June 2000, which pertained to AY 2001-02. Further, for the amount payable for January 2001 to
March 2001, the assessee made a payment of the fee based on an estimate basis since no bills
were received from Herbalife USA. It did not deduct tax at source on the payment contending that
it was merely a cost sharing arrangement and not in the nature of fee being remitted overseas. The
AO disallowed the payment on three grounds (i) that a portion of the amount pertained to the
previous AY and therefore could not be claimed in the current AY and (ii) the fee for the current AY
was in the nature of fees for technical services liable to deduction of tax at source under section
195 of the Act and since the assessee did not deduct any taxes, the AO invoked section 40(a)(i) of
the Income-tax Act, 1961 (‘the Act’) and (iii) the amount pertaining to the period of January 2001 to
March 2001 was a dead liability and neither were any bills received by the assessee, nor was any
provision for future payment created by the assessee.

O The CIT(A) upheld the order of the AO with regard to the 40(a)(i) disallowance and failed to
deliberate on the allowance of expenses pertaining to the previous AY. On further appeal, the
Tribunal deleted the addition made by the AO / CIT(A) on the ground that the said administrative
fee was not taxable in the hands of the payee as it was business income of Herbalife USA and in
the absence of a PE in India no tax was to be paid. Further, it held that under the India — USA
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DTAA, the same would not be taxable under Article 12(4) of the said DTAA and that even as per
Article 26(3) of the DTAA, section 40(a)(i) of the Act was discriminatory and could not be invoked
as no corresponding disallowances were applicable in the case of residents during AY 2001-02. As
regards, the disallowance made by the AO on the account of the expenses pertaining to the
previous AY, the Tribunal held that the payment could not have been made prior to the approval of
the RBI which came only in June, 2000 and therefore the liability accrued to the assessee only in
AY 2001-02 and therefore was eligible for deduction. For the fee attributable to the period January
2001 to March 2001, the Tribunal allowed the deduction on the ground that the same was made
on a reasonable basis.

O Aggrieved by the order of the Tribunal, the Revenue filed an appeal before the Honourable High
Court. The Revenue contended that Article 26(3) of the India—US DTAA would have no application
in the instant case and that the amounts pertaining to the previous assessment year and the period
of January 2001 to March 2001, for which no bill was raised, were not to be allowed. However, the
Revenue did not raise any specific contention about the fee being in the nature of fees for technical
services.

Issue:

O For AY 2001-02, prior to the insertion of section 40(a)(ia) of the Act, disallowance of payments to
nonresidents on account of non-deduction of tax at source was discriminatory and consequently
assessees would be eligible to benefit of Article 26(3) of the India-US DTAA and the said expenses
would be allowable in spite of non-deduction.

Held:

The Hon’ble High Court observed that:

O Article 26(3) of the India-US DTAA states that for the purpose of determining the taxable profits of
a resident of a contracting state (India), the payment of interest, royalty and other disbursements
paid to resident of another contracting state (USA), shall be deductible under the same conditions
that apply to such payments being made to residents of India. The High Court rejected the
contention of the Revenue that the impugned payment of administrative fee did not fall under Article
26(3) of the India-US DTAA and held that the expression “other disbursements” was wide enough
to encompass the administrative fee paid by the assessee to Herbalife USA.

[0 It held that section 40(a)(i) of the Act, as it was during AY 2001-02 did not provide for deduction of
TDS where the payment was made in India and that such requirement was introduced for the first
time vide section 40(a)(ia) with effect from April 1, 2005. While examining the term “same condition”,
the Court held that Article 26(3) of the DTAA clarifies the nature of receipt and conditions of
deductibility and is not relatable merely to the compliance requirement of deduction of TDS. It held
that the lack of parity in allowing the payment as deduction is what brings about the discrimination.
It further held that as per section 90(2) of the Act, the provisions of the DTAA would prevail over
the Act unless the Act was more beneficial to the assessee. Accordingly, the Court held that section
40(a)(i) of the Act was discriminatory and not applicable in terms of Article 26(3) of the India-US
DTAA and therefore allowed the administrative fee paid. (iii) As regards, the expenses pertaining
to the periods January 2000 to March 2000 (previous AY) and January 2001 to March, 2001 (for
which the assessee claimed deduction on the basis of a reasonable estimation), the Court upheld
the finding of the tribunal and allowed the same.

o D),
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ADOBE SYSTEMS INCORPORATED VS. ADIT

Where the subsidiary company was compensated at ALP for international transactions with its AE,
assuming the existence of a PE, no further profits were to be attributed. Also, assessee’s subsidiary
in India did not constitute a PE as none of the conditions in Article 5 of the India-US DTAA were
satisfied

Facts:

O

Issue:

Held:

The Petitioner, a US Company, was engaged in providing software solutions for networking
publishing. It had a wholly owned subsidiary in India viz. Adobe India which provided the Petitioner
software related research and development services for which the Petitioner remunerated Adobe
India at cost plus 15 per cent. The Petitioner claimed that it was not assessable to tax in India in
respect of any of its income other than interest of advance fees for which appropriate tax had been
deducted. Adobe India was assessed to tax in India in respect of its income and the international
transaction of providing the impugned research and development services at cost plus 15 per cent
had been accepted to be at ALP by the TPO.

The AO issued notices under section 148 of the Act seeking to reopen the assessment of the
Petitioner on the ground that the activities carried out by Adobe India were a part of the Petitioner’s
core business activities and therefore Adobe India constituted a Fixed Place PE, Service PE and
Dependent Agent PE of the Petitioner under Article 5 of the India-US DTAA. Additionally, the AO
contended that the transaction between the Petitioner and Adobe India was to be benchmarked
under the PSM rather than TNMM as it involved transfer of intangibles and multiple interrelated
transactions.

Aggrieved, the Petitioner filed a writ petition before the Hon’ble High Court.

Where the subsidiary company was compensated at ALP for international transactions with its AE,
assuming the existence of a PE, no further profits were to be attributed. Also, assessee’s subsidiary
in India did not constitute a PE as none of the conditions in Article 5 of the India-US DTAA were
satisfied

The Court noted that Adobe India was already assessed to tax on ALP basis and that since the
transfer pricing provisions sought to tax the real income of the assessee derived from international
transactions with AEs, the transfer pricing assessment of Adobe India would have resulted in
capturing the entire income from the provision of such research and development services.
Referring to Article 7 of the India-US DTAA, the Court held that even if Adobe India was to be
considered as a PE of the Petitioner, only the income attributable to the PE could be brought to tax
in India and since the entire income was already taxed in the hands of Adobe India at ALP, the AO
was unjustified in reopening assessment having reason to believe that the income of the assessee
had escaped assessment.

As regards the contention of the AO, that the transaction of research and development services
was to be benchmarked under the PSM, the court held that the question as to which was the
correct method of determining ALP could only be debated in the proceedings relating to the
assessment of Adobe India. Accordingly, the same was dismissed.

Though academic, for the sake of completeness, the Court held that Adobe India could not be
considered as a PE of the Petitioner merely because it was its subsidiary. It held that Adobe India
was not a fixed place PE since there was no evidence that the Petitioner had the right to use its
premises or any fixed place at its disposal. Further, it held that in the absence of any evidence that
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any of the Petitioner’'s employees provided services in India, there could be no Service PE. Merely
because the Petitioner had the right to audit Adobe India, it could not be concluded that the
employees of the Petitioner provided services in India. Additionally, it held that there was no
allegation that Adobe India was authorized to conclude contracts on behalf of the Petitioner and
therefore could not be considered as a Dependent Agent PE.

Accordingly, the Court quashed the notices issued and the orders passed by the AO dismissing
the objectives filed by the Petitioner against the reasons recorded for reopening the assessments.

PR. CIT VS. CASH EDGE INDIA PVT LTD — TS-262- HC-2016 (DEL.) - TP

Companies engaged in software development, software products, marketing and finances could
not be considered as comparable to a software development service provider in the absence of
relevant segmental data

Facts:

[0 The assessee was engaged in the business of providing software development services to its AES.

During the relevant assessment year, the TPO held that the data of three comparable companies’
viz., Persistent Systems Ltd., Zylog Systems Ltd. and Wipro Technology Services were to be
included for determination of ALP. The assessee, filed objections before the DRP which were
dismissed. Accordingly, the assessee preferred an appeal before the ITAT.

The ITAT directed the exclusion of Persistent Systems Ltd. and Wipro Technology Services and
remitted the issue with respect of Zylog Systems Ltd. with directions to ascertain the relevant
audited segmental data.

Aggrieved, the Revenue filed an appeal before the Hon’ble High Court.

Issue:

Held:

Companies engaged in software development, software products, marketing and finances could
not be considered as comparable to a software development service provider in the absence of
relevant segmental data

With regard to the inclusion of Persistent Systems Ltd., the Court held that the company was
involved in software development, software products and marketing and that it did not publish
segmental data as a result of which it could not be compared to the assessee in light of Rule 10(b)
to 10(e) of the Income-tax Rules, 1962.

With regard to Wipro Technology Services Ltd, it held that the said company was part of the Citi
Group and was acquired by Wipro Ltd. as a subsidiary during the relevant year. Additionally, it held
that there was no published segmented data as far as software development or its finance were
concerned and therefore the same could not be considered as comparable.

Accordingly, the Court upheld the order of the Tribunal and held that no substantial question of law
arose.

PR CIT VS. FISERV INDIA PVT. LTD. — TS-437-HC-2016 (DEL.) - TP

Large companies, companies engaged in software development programmes, sale, offshore
development services, research and development, companies failing the related party filter and
companies having extraordinary events could not be compared with the assessee, a captive service
provider engaged in providing software development services. Safe Harbour Rules do not have
retrospective application.

77
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Facts:

Issue:

Held:

The assessee, M/s. Fiserv India P. Ltd., a wholly owned subsidiary of Results International Systems
Inc, USA was engaged in the provision of software development and maintenance services to its
AEs, for which it was compensated at cost-plus 15 per cent markup. The assessee adopted the
Transactional Net Margin Method (‘TNMM’), using the operating profit to operating cost filter as the
Profit Level Indicator to benchmark its international transactions and arrived at 29 comparable
companies, the average PLI of which was 9.54 per cent as opposed to the mark-up of 15 per cent
earned by it. Accordingly, it contested that its international transactions were at arm's length price.
The TPO rejected the TP study of the assessee and carried on a fresh search process, arriving at
13 comparable companies having an average PLI of 25.78 per cent. Accordingly, the TPO
proposed an addition of 19.69 crores which was upheld by the DRP upheld the proposed
adjustment made by the TPO subject to the claim of working capital adjustment as per the OECD
Guidelines. The TPO was also directed to compute the margins of the comparable companies in
accordance with the provisions of the Safe Harbour Rules, introduced in September, 2013.
Pursuant to the direction, the TPO reworked the addition to 19.04 crores.

Aggrieved, the assessee filed an appeal before the Hon’ble ITAT wherein the Tribunal held as that:

e Bodhtree Consulting Ltd., selected as comparable by the TPO, was not comparable to the
assessee as it was engaged in software development programmes whereas the assessee was
engaged in providing software development services.

e Infosys Ltd. could not be compared to the assessee as the assessee was a captive service
provider.

e Thirdware Solutions was to be excluded as comparable as the annual report of the said
company did not reveal the bifurcation of sales through SEZ and STPI units.

e Sonata Software was to be excluded as comparable since it mainly dealt in product, sale,
offshore development services, research and development as a result of which it was not
functionally comparable to the assessee and that it also had significant related party
transactions exceeding the 25 per cent RPT filter applied by the TPO.

e TPO must take into account acquisition of TES PV Electronic Solutions Pvt. Ltd. by Mindtree,
while determining the comparability of Mindtree.

e The issue of inclusion / exclusion of foreign exchange fluctuation as operating income/
expenses had been dealt with in the decision of the co-ordinate bench in Westfalia Separator
India Pvt. Ltd. vs. ACIT (ITA No. 4446 / D / 02) and in light of the same the foreign exchange
fluctuation was to be considered as operating in nature.

e Aggrieved, the Revenue filed an appeal before the Hon’ble High Court.

Large companies, companies engaged in software development programmes, sale, offshore
development services, research and development, companies failing the related party filter and
companies having extraordinary events could not be compared with the assessee, a captive service
provider engaged in providing software development services. Safe Harbour Rules do not have
retrospective application.

The Court upheld the order of the Tribunal noting that the Tribunal had undertaken a detailed factual
analysis and given cogent reasons for the exclusion of the comparables in question and accordingly
held that no substantial question of law arose.
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O The Court further held the Safe Harbour Rules, resorted to by the Revenue did not have application
to the Assessment Year in question viz. AY 2009-10 since they were notified with prospective effect
from Septemberl8, 2013.

CASHEDGE INDIA PVT. LTD. VS. DCIT — TS-445- HC-2016 (DEL) - TP

Assessee is to be afforded the opportunity to cross examine the authorised personnel of the
companies whose segmental data was used by the TPO to benchmark the assessees’ international
transaction.

Facts:

O In the instant case, the TPO, while conducting the benchmarking exercise in relation to the
international transactions undertaken by the Petitioner, used segmental data of several companies
without affording the Petitioner the opportunity to cross examine the authorised personnel of the
said companies even after the Petitioner sought the opportunity to do so.

O The Revenue submitted that all documents were made available to the Petitioner and therefore
sufficient opportunity had been granted.

O Aggrieved, the Petitioner filed a writ petition before the Hon’ble High Court.

Issue:

[0 Assessee is to be afforded the opportunity to cross examine the authorised personnel of the
companies whose segmental data was used by the TPO to benchmark the assessees’ international
transaction.

Held:

O The Court held that where reliance was placed on the data provided by different parties, the
petitioner would have no opportunity of rebutting the data unless the persons who submitted the
data, were subjected to cross examination and therefore it remitted the issue back to the TPO for
affording the assessee opportunity to cross examine the authorised personnel of the companies.

PR CIT VS. AVERY DENNISON (INDIA) PVT. LTD. — TS-527- HC-2016 (DEL.) = TP

Where the assessee received a host services from its AE via a consolidated agreement which were
all intrinsically linked to the manufacturing activity of the assessee, the TPO was not justified in
splitting up the agreement to determine the ALP of certain services separately while accepting the
price of the other services.

Facts:

[0 The assessee, a subsidiary of Avery Dennison Corporation, USA was predominantly engaged in
the manufacturing and trading of pressure sensitive adhesive material, self-adhesive paper, self
adhesive films in India. It entered into international transactions with its AEs for purchase of raw
material, sale of finished goods, payments of service fee etc. for which it used TNMM as the most
appropriate method for benchmarking its international transactions. The TPO applied the CUP
method and proceeded to make a TP adjustment by splitting up the transactions entered into. The
TPO also held that the services for which the payment was made did not result in any benefit and
that no independent party would have made such payment.

O Aggrieved, the assessee filed an appeal before the Tribunal wherein the Tribunal held that the
agreement between the AE and the assesse was a composite one and could not be split up to hold
that some of the services were at ALP while the others were not. It noted that the assessee was
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predominantly a manufacturer and that services received by it from its AEs were intrinsically linked
to the core business operations. Further, the Tribunal also held that the observation of the TPO
that the services availed by the assessee did not lead to any benefit to the assessee was not
backed by any material and therefore did not hold good.

Aggrieved, the Revenue filed an appeal before the Hon’ble High Court.

Where the assessee received a host services from its AE via a consolidated agreement which were
all intrinsically linked to the manufacturing activity of the assessee, the TPO was not justified in
splitting up the agreement to determine the ALP of certain services separately while accepting the
price of the other services.

The Court upheld the order of the Tribunal and held that the conclusions reached in its order i.e.
that the agreement being intrinsic could not be split and that the TPO was not empowered to
determine the benefit of services availed.

Accordingly, the court dismissed the appeal filed by the Revenue.

PR CIT VS. ALLSCRIPTS (INDIA) PVT. LTD. — TS-552- HC-2016 (GUJ.) - TP

Comp
could

anies having fluctuating profit margins could not be considered as comparable. Companies
not be excluded on the ground of non-availability of segments without verifying the actual

activities carried on by it.

Facts:

O

Issue:

Held:

The assessee was engaged in providing captive software development services to its AE on a cost
plus remuneration basis and adopted TNMM as the most appropriate method. The DRP had arrived
at 12 companies as comparable pursuant to which the assessee filed an appeal before the Tribunal
contending the exclusion of certain comparable companies.

As regards Bodh tree Consulting Ltd., selected by the DRP, the Tribunal directed for its exclusion
since its Operating Profit to Total Cost ratio fluctuated widely from -11.53 per cent t080.15 per cent
in a span of 7 years and that the ratio fluctuated on a year to year basis as well and therefore it
would be unsafe to assess the ALP based on TNMM by taking this company into consideration.
The Tribunal also directed for the exclusion of E-Infochip Bangalore Ltd., selected by the DRP, on
the ground that the company was engaged both in software development services as well as in IT
enabled services and had only one reportable segment whereas the assessee was only engaged
in providing software development services.

Aggrieved, the Revenue filed an appeal before the Hon’ble High Court.

Companies having fluctuating profit margins could not be considered as comparable. Companies
could not be excluded on the ground of non-availability of segments without verifying the actual
activities carried on by it.

The Court upheld the decision of the Tribunal with respect to the exclusion of Bodh tree consulting
on account of the company’s fluctuating profit margins.

As regards E-Infochip Bangalore Ltd., the Court noted that during the TP proceedings, the TPO
had examined the functionality of the said comparable and observed that it was engaged in
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providing software development services alone, which had not been considered by the Tribunal in
passing its judgment.

It therefore held that that the very question whether E-Infochip Bangalore Ltd. was engaged in any
services other than software development services remained unanswered and it was only when
such question was answered in the affirmative, could the question of availability non-availability of
segmental information arise.

Accordingly, it reversed the ITAT ruling in this respect and restored the issue back to the Tribunal
for re-consideration.

MT MAERSK MIKAGE VS. DIT (IT) - TS-474-HC-2016 (GUJ.)

Where the assessee was taxed on its shipping income in Singapore on accrual basis but the
amounts were remitted to London, Article 24 of the India-Singapore DTAA would not apply and the
benefit of Article 24 not be denied on the basis of Article 24 of the India-Singapore DTAA which
restricts benefit of the income remitted to Singapore

Facts:

Issue:

Held:

The assessee, a Singapore based company was engaged in the business of providing shipping
agency services. It had, through ships owned by it, undertaken voyages from various Indian Ports
and earned income from exporters. While filing its return under section 172(3) of the Act, the
assessee declared Nil income by relying on Article 8 of the India-Singapore DTAA claiming that the
said income was only taxable in Singapore and not under the Act.

Since the freight received was remitted to London and not Singapore, the AO denied the Treaty
benefit and held that the said freight receipt was taxable in India in light of Article 24 which provides
that the benefit of any other Article of the India-Singapore DTAA would be with respect to the
amounts remitted or received in Singapore.

The assessee filed a revision petition under section 264 of the Act and submitted a certificate issued
by the Inland Revenue Authority of Singapore wherein it was certified that the full amount of income
in question was assessable to tax in Singapore on accrual basis and not on the basis of remittance
received.

The assessee further contended that the limitation provided by Article24 of the India-Singapore
DTAA would not apply. However, the Commissioner rejected the Petition.

Accordingly, the assessee filed a Writ Petition before the Hon’ble High Court.

Where the assessee was taxed on its shipping income in Singapore on accrual basis but the
amounts were remitted to London, Article 24 of the India-Singapore DTAA would not apply and the
benefit of Article 24 not be denied on the basis of Article 24 of the India-Singapore DTAA which
restricts benefit of the income remitted to Singapore.

The Court held that the limitation of benefit under Article 24 of the India-Singapore DTAA would
assume significance only if the income being taxed under any of the Articles of the DTAA were
taxed with regard to income received/remitted. Noting the submissions of the assessee and the
certificate issued by the Inland Revenue Authority of Singapore relied on by the assessee, it held
that the said income was taxed on accrual basis and not on the basis of income remitted and
therefore the fact that the amounts were remitted to London would be of no significance
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O Accordingly, it held that the assessee was entitled to the benefit of Article 8 of the India-Singapore
DTAA.

CIT VS. MERCER CONSULTING (INDIA) PVT. LTD. — TS- 664-HC-2016 (P&H) - TP

Companies outsourcing their activities, providing geospatial services and having substantially
lower turnover could not be compared to the assessee who was engaged in IT enabled services.
Further, companies having export to sales of 74.45 per cent could not be excluded as comparable
merely because there was a difference of 0.55 per cent in the export filter.

Facts:

O The assessee, a wholly owned subsidiary of Mercer Mauritius Ltd. was engaged in providing IT
and IT Enabled Services to its AE for which it was compensated on a cost plus basis. During the
relevant year, the assessee reported three international transactions with its AEs for which it used
TNMM as the most appropriate method. The TPO carried out its own analysis and arrived at an
upward adjustment of * 6.16 crore. The assessee filed objections before the DRP contesting the
selection/non consideration of 5 companies viz. Allsec Technologies, Cosmic Global Ltd. Genesys
International Corporation Ltd., R Systems International Ltd. & Coral Hub Ltd. without any relief.

[0 Aggrieved, the assessee filed an appeal before the Tribunal wherein the assessee’s appeal was
allowed.

O Accordingly, the Department filed appeal before the Hon’ble High Court.

Issue:

[0 Companies outsourcing their activities, providing geospatial services and having substantially lower
turnover could not be compared to the assessee who was engaged in IT enabled services. Further,
companies having export to sales of 74.45 per cent could not be excluded as comparable merely
because there was a difference of 0.55 per cent in the export filter.

Held:

0 The Court held that the TPO was incorrect in excluding Allsec Technologies Ltd on the ground that
its export to sales filter amounted to 74.45 per cent as against the 75 per cent filter adopted. It
upheld the order of the Tribunal wherein it was held that a company could not be excluded as
comparable merely because of a deviation of 0.55 per cent. It held that there was nothing
sacrosanct about the 75 per cent filter and therefore held that the said company was wrongly
excluded by the TPO.

O As regards Cosmic Global Ltd., it held that since the turnover of the said company from BPO
services was only * 27.76 lakhs as opposed to the assessee’s revenue of * 59 crore, the said
company could not be considered as comparable.

O The Court held that Genesys International Corporation Ltd. could not be considered as comparable
to the assessee since the said company provided full range of geospatial services which was not
comparable to the services provided by the assessee. Accordingly, it held that the same was to be
excluded as comparable.

O The Court upheld the order of the Tribunal, wherein R Systems International Ltd. was included as
a comparable despite having a different financial year ending. It held that where despite difference
in financial years between the assessee and a comparable if it was possible to determine the value
of international transactions during the corresponding periods, the purpose of comparability would
be served.

O With respect to Coral Hubs Ltd., the Court dismissed the contention of the Department that the said
company could not be argued by the assessee since it was included by the assessee as a
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comparable in its TP study. On merits, it held that the company was not functionally comparable to
the assessee since it outsourced a significant part of his work. It held that there could be no
comparison between an enterprise that conducts its business activities itself with one that
outsources its activities to a third party.

Accordingly, the addition made by the TPO was deleted.

PCIT VS. NORTEL NETWORK INDIA PVT. LTD. - TS-770- HC-2016 (DEL.) - TP

Where the Revenue failed to urge the plea that a company was not functionally comparable to the
assessee before the CIT(A) or the Tribunal, the same could not be urged before the Hon’ble High

Court

Facts:

Issue:

Held:

The assessee was engaged in the business of marketing and after sales support services to its
group companies viz. installation, testing and commissioning services in relation to telecom
equipment / IT and other products, including repair and maintenance services in relation to telecom
equipment / IT products supplied by the Nortel Group of Companies in India. During the relevant
assessment year, the assessee selected TNMM as the most appropriate method to benchmark its
transactions with its AE and chose 10 comparable companies having an average margin of 0.67
per cent as opposed to its margin of 7 per cent and therefore claimed that its transactions were at
ALP.

The TPO rejected 5 comparable companies chosen by the assessee — 3 on the ground that data
for the year was not available and 2 on the ground that they were loss making companies. Retaining
the remaining companies, the TPO made an upward TP adjustment.

Aggrieved, the assessee filed an appeal before the CIT (A) objecting to the exclusion of Himachal
Futuristic Communication Ltd. Simply because the said company had shown loss in 1-2 years. The
CIT (A) allowed the assessee’s appeal and held that the said company was comparable. The
decision of the CIT (A) had been upheld by the Tribunal as well wherein the Tribunal noted that the
Revenue had not assailed the CIT (A)’s finding that the said company was functionally comparable
to the assessee and therefore held that merely because the company incurred losses in 1-2 years,
it could not be excluded on the ground that it was a loss making company.

Aggrieved by the order of the Tribunal, the Revenue filed an appeal before the Hon’ble High Court
contending that HFCL was not functionally comparable to the assessee and therefore wrongly
included by the CIT (A) and Tribunal.

Where the Revenue failed to urge the plea that a company was not functionally comparable to the
assessee before the CIT(A) or the Tribunal, the same could not be urged before the Hon’ble High
Court

The Court noted that the Revenue had not urged this contention before the CIT (A) or the Tribunal
and held that where the plea was not taken before the aforesaid authorities, it could not be
considered as a question of law.

Accordingly, it dismissed the appeal filed by the Revenue.
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PRICEWATERHOUSE AND LOVELOCK & LEWES [TS-976- HC-2016 (CAL)-TP]

For making reference to TPO, AO does not require to first come to a definite finding that there is an
‘international transaction’ and prima Facie view will suffice.

Facts:

O The assessee was a partnership firm of CAs and was managed and controlled by its partners who
were individuals and residents of India and no legal entity or corporation was a partner of the firm.
Further, the entire capital had been contributed by its partners and not by any other person or entity.

[0 The assessee had entered into an agreement with PricewaterhouseCoopers International Limited
(PWCIL) a company incorporated in the UK, to become a member of PwCIL. PwCIL had set
standards, principles, strategies & policies applicable to all member firms and would monitor and
review their implementation by members firms.

O PricewaterhouseCoopers Services BV, Netherlands (Services BV) was the central services entity
of the PwWC Network & operated exclusively for the mutual benefit of all PwC network members
firms.

O Neither the member firms of the PwC network nor PwCIL nor Services BV nor any other overseas
entity held any interest or control in PWH. Further, PWH was not a subsidiary, shareholder or agent
of any of the overseas entities and had no profit sharing with any overseas entity. Services BV had
not conferred on PWH any right regarding use of any brand name as Services BV itself did not own
any brand name.

O The grant was received from Services BV under the contractual arrangement existing between
Services BV and PWH and had been accounted for as sundry income on an accrual basis and has
been offered for taxation in computing the total income for the year under consideration as business
income.

O Case of assessee was selected for scrutiny and letter was issued by AO for making reference to
the TPO.

O The assessee filed a writ petition and contended that reference under section 92CA of the IT Act
could be made to the TPO only if there was an international transaction and international
transactions was defined to mean a transaction between two associated enterprises. The
enterprise would be associated enterprise only if the conditions mentioned under section 92A(2)
were satisfied. The assessee contended that transfer pricing regulations did not apply to it as it did
not have a relationship of being an associated enterprise with any overseas entity and accordingly,
the reference to the TPO was without jurisdiction.

O The Revenue contended that assessee and Services BV were associated enterprises within the
meaning of section 92A since as per the agreements, assessee had to utilize the services rendered
by / practices envisaged by Services BV in all spheres of its professional activity and that Services
BV was to constantly keep a watch over the activities and performance of assessee and was in full
control of the assessee vis-a-vis finances and management.

Issue:

O For making reference to TPO, AO does not require to first come to a definite finding that there is
an ‘international transaction’ and prima Facie view will suffice.
Held:

[0 The Court disposed off the writ petition and refused to interfere with AO’s reference to TPO in
respect of alleged international transactions of the assessee.
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The Court observed that section 92CA(1) does not require AO to first come to a definite finding that
there is an ‘international transaction’ within the meaning of section 92B before referring the matter
to TPO and held that a prima facie view would suffice.

FORMULA ONE WORLD CHAMPIONSHIP LTD. [TS-639- HC-2016 (DEL.)]

Where petitioner entered into a Race Promotion Contract by which it granted right to host, stage
and promote Formula One (F1) Grand Prix of India event for a consideration and trademark was not
licensed, it did not amount to royalty under DTAA

Facts:

O

Issue:

Held:

Formula One World Championship (FOWC) a UK based company entered into a Race Promotion
Contract (RPC) by which it granted to Jaypee Sports the right to host, stage and promote Formula
One (F1) Grand Prix of India event for a consideration of USD 40 million.

An Artworks Licence Agreement contemplated in RPC was also entered into between FOWC and
Jaypee the same day permitting the use of certain marks and intellectual property belonging to
FOWC for a consideration of USD 1. The agreement was entered into only to grant the right to use
trademark and intellectual property and the consideration of USD 1 was paid for that.

The question before AAR was whether or not the payment of consideration receivable by FOWC
outside India in terms of RPC from Jaypee was or was not royalty as defined in Article 13 of the
India-UK DTAA and whether FOWC had PE in India in terms of Article 5 of India-UK DTAA.

The AAR held that the amounts paid by the assessee were royalties and the petitioner did not have
a PE, since it neither carried on any business activity in India nor did it authorise any person to
conclude contracts on its behalf. Aggrieved, both the petitioner and the Revenue filed writ petitions
before the High Court.

Where petitioner entered into a Race Promotion Contract by which it granted right to host, stage
and promote Formula One (F1) Grand Prix of India event for a consideration and trademark was
not licensed, it did not amount to royalty under DTAA

The Court observed that in terms of the agreement, i.e. RPC, Jaypee was designated as the
promoter or the event host and under the RPC, FOWC clearly had the exclusive right to exploit the
commercial rights in the championship and to award Jaypee the right to host, stage and promote
F1 Grand Prix events.

Further, the amounts payable by Jaypee to FOWC under the RPC were really for the privilege of
hosting and staging the championship race and not for the IP rights, which in any event, could be
utilised by it only to promote the race and for no other purpose.

Jaypee had no IP rights whatsoever independently of the staging and hosting of the event.

The ALA also did not confer any additional rights, neither was a licence nor any form of right to use
the trademark given to Jaypee by FOWC which resulted in royalty payment within the meaning of
Article 13 of the DTAA.

The Court held that, payments made to FOWC under the RPC was not 'royalty' either under the
Act or the DTAA, they most certainly were not for the use of trademarks or IP rights, but rather for
the grant of the privilege of staging, hosting and promoting the Event at the promoter's racing circuit
in Noida (NCR).

o D),
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O Further, it held that the petitioner had a Fixed place PE in India as the circuit constituted a fixed

place of business. Also the petitioner decided the venue and terms of the race to which all
participant teams were bound to, which showed that the petitioner carried on business in India and
therefore the income received by it was taxable as business income.

TECHNIP SINGAPORE PTE LTD V DIT [INDIA - SINGAPORE DTAA]

Facts:

[0 The assessee a Singaporean company had entered into a contract with Indian Oil Corporation Ltd.

Held:

(IOCL). The contract was made for offshore construction work which involved installation of SPM
including anchor chains, floating and subsea hoses. IOCL sent to the assessee a 'Letter of
Acceptance' in which it inter alia set out the 'contract value and price schedule'. The letter also
indicated the amount in US dollar agreed to be paid for each item of work.The assessee stated that
it did not have any project office or any other premises in India for executing of the work under the
above contract. The assessee's obligations under the contract were fulfilled by deputing men and
materials at the offshore site where the activity was performed.The assessee sought advance ruling
on the questions as to whether consideration, including mobilization and demobilization revenues,
for services provided by the assessee to 'lOCL' be construed to be in the nature of 'Fees for
Technical Services' ('FTS') under section 9(1)(vii) or under article 12 of India - Singapore Double
Tax Avoidance Agreement, and whether consideration for services provided by the assessee be
construed to be in the nature of 'Royalty' under section 9(1) and/or under article 12 of the tax treaty.
AAR held that as the installation was ancillary and subsidiary to the use of equipment or enjoyment
of the right for such use, the payment for the installation would fall under the definition of FTS in
terms of article 12.4(a) of the DTAA.

On appeal to Delhi High Court, the Court held that where the assessee had entered into a contract
with Indian Oil Corporation Limited (IOCL) for offshore construction work involving mobilization /
demobilization and installation services, the Revenue was incorrect in separating the mobilization
/ demobilization services from the installation services since the payment made to the assessee
was for the execution of a composite contract.It held that since the equipment used by the assessee
while providing services to IOCL were in the exclusive control of the assessee and IOCL did not
have any dominion or control over the same, the payment received by the assessee could not be
taxed as equipment royalty under Article 12(3) of the India Singapore DTAA. Further, it rejected
the contention of the Revenue that the installation services were incidental to mobilization /
demobilization services and therefore taxable under Article 12(4)(a) of the DTAA and held that
since the demobilization / mobilization services were not taxable under Article 12(3), the installation
services even if considered ancillary, would not be taxable. Further, it held that the said services
were neither taxable under the DTAA since they didn't make available any technology nor under
the Act since it fell under the exclusionary clause to Explanation 9(1)(vii).

Formula One World Championship Ltd. v. CIT [India - UK DTAA]

(Racing Circuit Constitutes Permanent Establishment of Formula One)

Facts:

The assessee, FOWC was a UK tax resident company. Consequent to agreements entered into
between the Federation International de I'’Automobile (‘FIA" an international motor sports events
regulating association), Formula One Asset Management Limited (FOAM) and FOWC, FOAM
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licensed all commercial rights in the FIA Formula One World Championship (Championship) to
FOWC for 100-year term effective from 1-1- 2011.The assessee entered into a Race Promotion
Contract(RPC) by which it granted to Jaypee Sports the right to host, stage and promote Formula
One (F1) Grand Prix of India event for a consideration of USD 40 million.An Artworks license
Agreement contemplated in RPC was also entered into between assessee and Jaypee the same
day permitting the use of certain marks and intellectual property belonging to assessee for a
consideration of USD 1.Every F1 racing event is hosted, promoted and staged by a promoter with
whom FOWC as the right holder, enters into contract and whose event is nominated by the CRH (i.e.
Contract Right Holder, which is in effect, FOWC), to the FIA for inclusion in the official F1 racing
calendar. In other words FOWC is the exclusive nominating body at whose instance the event
promoter is permitted participation.

FOWC and Jaypee both approached the AAR and sought advance ruling on the following questions:

i. Whether the payment of consideration receivable by FOWC outside India in terms of RPC from
Jaypee was or was not royalty as defined in article 13 of Indo-UK DTAA.

ii. Whether FOWC was justified in its position that it did not have a permanent establishment (PE) in
India in terms of article 5 of the DTAA.

iii. Whether any part of the consideration received or receivable from Jaypee by FOWC outside India
was subject to tax at source under section 195 of the Indian income tax Act?

The AARconcluded that firstly the amounts paid were ‘royalty’. Secondly, FOWC had no fixed place of
business, was not doing any business activity in India and had not authorized any organization or entity
to conclude contracts on their behalf and, therefore, had no PE in India.

Held:

The Delhi High Court discussed various illustrative examples across jurisdictions on the interpretation
of a fixed place PE, such as Universal Furniture Ind AB v Government of Norway, the Swiss Server
decision and Joseph Fowler v Her Majesty the Queen. No conclusive rule could be laid down as to the
number of days which could impart a degree of permanence to a place of business to make it a fixed
place. The AAR also noted that a place of business could constitute a PE even for a very short period
of time because of the nature of the business. Therefore, even if the business was done for a short
duration with intermittent gaps, the existence of a fixed place of could not be ruled out. Further, relying
on the OECD commentary and Klaus Vogel’'s commentary on the general principles applicable to a fixed
place PE, the Court noted that as long as the presence was in a physically defined geographical area,
permanence in such fixed place could be relative, having regard to the nature of the business.

Adobe Systems Incorporated v ADIT [India - US DTAA]
Facts:

The assessee was a company incorporated under the laws of Delaware in USA. It provided software
solutions for network publishing which included web, print, video, wireless and broadband applications.
The assessee had a wholly owned subsidiary in India, namely, Adobe India. Adobe India provided
software related Research and Development (R&D) services to the assessee and the assessee did not
have any business operations in India. The R&D services rendered by Adobe India, were paid for by the
assessee on cost plus basis in terms of an agreement entered into between the assessee and Adobe
India. For relevant years, the Assessing Officer and the TPO accepted the fees paid by the assessee
on cost plus 15 per cent basis as being on ALP and Adobe India's assessment was made accordingly.
Subsequently, the Assessing Officer sought to reopen the assessment. The reasons recorded for said
purpose were that activities carried out by Adobe India were a part of the assessee's core business
activities and, consequently, Adobe India constituted the assessee's PE under article 5(1) of DTAA.The
Assessing Officer further reasoned that since the assessee had a PE in India, a part of the profit accruing
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to the assessee which was attributable to the activities in India was chargeable to tax under the Act. The
assessee's objections to initiation of reassessment proceedings were rejected.

Held:

The Court held that where the subsidiary company of the assessee was compensated at ALP for
international transactions with the assessee (its AE), assuming that the subsidiary company was the PE
of the assessee, no further profits could be attributed to the assessee's operations in India. Without
prejudice to the above, the Court held that the assessee's subsidiary in India did not constitute a fixed
place PE since there was no evidence that the assessee had the right to use its premises or any fixed
place at its disposal. The Court held that held that in the absence of any evidence that any of the
assessee's employees provided services in India, there could be no Service PE and merely because
the assessee had the right to audit the Indian subsidiary, it could not be concluded that the employees
of the assessee provided services in India. Further, it held that there was no allegation that the Indian
subsidiary was authorized to conclude contracts on behalf of the Petitioner and therefore could not be
considered as a Dependent Agent PE.

CIT v Herbalife International India Pvt Ltd [India - US DTAA]

Facts:

The assessee entered into an agreement with its US-AE to avail services like date processing,
accounting, financial and planning, etc., and paid consideration in the name of administrative fee. It did
not deduct TDS thereon on ground that it was only a cost sharing agreement. The Assessing Officer
held that said payment was fee for technical services and, consequently, disallowed it for non-deduction
of TDS by invoking section 40(a)(i).The Commissioner (Appeals) upheld order of the Assessing
Officer.The Tribunal negated order of the Assessing Officer on ground that, in light of article 26(3) of the
Indo-US DTAA, section 40(a)(i) was discriminatory and could not be invoked to disallow the claim of the
assessee for deduction even if sum in question was chargeable to tax in India.

Held:

On revenue's appeal before the High Court, the Court held that for AY 2001-02, prior to the insertion of
section 40(a)(ia) of the Act, disallowance of payments to non-residents on account of non-deduction of
tax at source was discriminatory, since payments to residents were not subject to such disallowance
arising out of non-deduction of tax at source and consequently assessee would be eligible to benefit of
Article 26(3) of the India-US DTAA i.e. Non-discrimination, and therefore it held that the administrative
fee paid by the assessee to its US based holding company was allowable in spite of non-deduction of
tax at source.

TRIBUNAL DECISIONS

DDIT VS. MSV INTERNATIONAL INC. [2016-TII-34-ITATDEL.-INTL.] ASSESSMENT YEARS: 2006-07
& 2008-09

FTS — Definition vs. 9(1)(vii) Applicability of Section 44D —-Consultancy charges on account of
construction activity are not taxable as fees for technical services under Section 44D but as
business income under the provisions of the Income—-tax Act — In assessee’s favour

Facts:

88
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The assessee is a foreign company incorporated in the U.S.A. and engaged in the business of
providing consultancy services in the areas of highways, transportation, water supply, waste
management, etc. The assessee has set up several projects offices in India to carry on its activities
in India.

During the Assessment Year (AY) 2006-07, the assessee had entered into contracts with various
parties, mainly State Governments, to provide them consultancy services as required under such
agreements. The assessee disclosed consultancy charges of = 33.76 million after deducting
expenses of * 28.88 million. The assessee showed a profit before tax of “4.88 million.

The Assessing Officer (AO) taxed consultancy charges at 20 % under Section 44D read with
Section 115A of the Act.

The Commissioner of Income tax (Appeals) [CIT(A)] after considering the provisions of Section
9(1)(vii) of the Act, Section 44D and Section 44DA inserted with effect from 1st April, 2004, held
that the gross receipts of the assessee were covered by the exclusion provided in the definition of
FTS, and therefore, the same cannot be taxed as FTS.

FTS — Definition vs. 9(1)(vii) Applicability of Section 44D —Consultancy charges on account of
construction activity are not taxable as fees for technical services under Section 44D but as
business income under the provisions of the Income—tax Act — In assessee’s favour

The Tribunal held in assessee’s favour as under:

O

It has been observed that to determine the nature of receipt, it is imperative to examine the scope
of the work to be carried out by the assessee. In the present case, the assessee is engaged in the
business in India.

The AO has made an irrelevant analysis of disclosure in the return of income as well as the
nomenclature described in TDS certificate when AO himself agrees that the assessee is engaged
in the business of services with respect to highways, transport, etc. Therefore, it cannot be said
that assessee is not carrying any business in India.

Any consideration which is for the rendering of any managerial, technical or consultancy services
is characterized as FTS. However some exceptions are carved out where such managerial,
technical or consultancy consideration is for any construction, etc. or like projects undertaken by
the recipient. The AO has failed to consider these exceptions carved out in the definition of FTS.
Therefore, the attempt made by the AO was on an incomplete reading of that explanation ignoring
exceptions.

From the nature of work carried on by the assessee it was apparent that it had got the consultancy
work related to laying down of roads, etc. which was for construction activity or a like project.
Undisputedly the services rendered by the assessee were technical in nature but merely because
the services were technical in nature they do not qualify as FTS in accordance with the provision
of Explanation 2 to Section 9(1)(vii) of the Act.

It was observed that the services provided by the assessee fall in the exceptions carved as
construction activity and like projects
On a perusal of the decision in the case of Agland Investment Services Inc. vs. ITO [1985] 22
Taxman 9 (Del.) it has been observed that the case of the assessee stands on stronger footings
than the case relied upon by the tax department.

On a perusal of Section 44AD of the Act, it indicates that the FTS should have the same meaning
as provided in Explanation 2 to Section 9(1)(vii) of the Act. Since receipt of the assessee is out of
the purview of presumptive taxability under Section 44AD of the Act.
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It is also not controverted that assessee was carrying on similar activities in the preceding years
as well, and the income earned from the said activities have been accepted by the tax department
as business income and assessment made under Section 143(3) of the Act. Principle of
consistency has been accepted by the Indian courts in many judicial precedents. Accordingly, it
was held that consultancy charges were not taxable as FTS under the provisions of Section 44AD
read with Section 9(1)(vii) of the Act but were taxable under the provision of Act as business
income.

ES CONTAINER LINE PTE. LTD. VS. ADIT [TS-126- ITAT-2016 (MUM.)] ASSESSMENT YEAR :

2009-10

India — Singapore DTAA — Taxation of container services cannot be treated as income arising from

shipp
and h

ing business since the assessee did not own or charter or take on lease and vessel or ship —
ence not taxable under Section 44B of the Income tax Act. In the absence of a PE under the

India — Singapore tax treaty, the business income is not taxable in India.

Facts:

O

Issue:

Held:

The assessee, a Singapore-based company, engaged in the business of operating ships in
international traffic across Asia and the Middle East. It is a wholly owned subsidiary of Forbes and
Co. Ltd. (FCL), a company incorporated in India.

FCL had entered into an agency agreement with Volkart Flemming Co. and Services Ltd. (VFSSL).
VFSSL is a wholly owned subsidiary of FCL. VFSSL had demerged its shipping agency division
into FCL with effect from 1st April, 2008.

The Assessing Officer (AO) held that income of the assessee was arising out of the operation of
ships in international traffic, and it was taxable in India as per the provisions of Section 5(2) of the
Act read with the provisions of Section 44B of the Act. The assessee had real and intimate
connection because the holding company secured the business from India for the assessee, the
principal and agent had common control mechanism, the promoters of the holding company,
created the assessee as a 100 per cent subsidiary in Singapore, one of the directors of the
company was also a director of the Indian parent company, he was permanently residing in India
and was looking after the policy matters of the assessee and control mechanism of both the entities
were in India. Therefore, the assessee had business connections in India. Further, the assessee
had a PE in India under Article 5 of the India-Singapore tax treaty (tax treaty), the income was
taxable under Article 7 of the tax treaty.

The Commissioner of Income Tax (Appeals) [CIT(A)] upheld the order of the AO.

India — Singapore DTAA — Taxation of container services cannot be treated as income arising from
shipping business since the assessee did not own or charter or take on lease and vessel or ship —
and hence not taxable under Section 44B of the Income tax Act. In the absence of a PE under the
India — Singapore tax treaty, the business income is not taxable in India.

The Tribunal held in assessee’s favour as under:—
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O The assessee had proved that its books of account were maintained in Singapore. It was also
proved that it was maintaining a bank account in Singapore, and all banking transactions were
made from that account only.

O The lower authorities were not able to establish that effective management and control of affairs of
the company as it was in India. On a reference to the e-mails placed by the assessee, it indicates
that business activities were carried out by the Singapore office.

O Factors like staying off one of the directors in India or holding of only one meeting during the year
under consideration or the location of the parent company in India in themselves would not decide
the residential status of the assessee.

O The assessee had received a substantial portion of its income from the operation carried out in the
Middle East and other countries. It was handling its business from Singapore. On a perusal of
details of income of the parent company, it indicates that the claim made by the assessee about
earning substantial income from the entities other than the holding company was factually correct.

[0 The assessee had not claimed exemption under Article 8 of the tax treaty as it was not engaged in
the shipping business. Therefore, the income of the assessee had to be assessed under the
provisions of the tax treaty which deals with business income (Article 7).

[0 The assessee did not own or charter or take on lease any vessel or ship for the year under
consideration; it was only providing container, services to various clients. Therefore, provisions of
Section 44B of the Act were not applicable to the facts of the present case.

O The income of the assessee was liable to be taxed as business income and in the absence of a
PE, no income was taxable in India.

SNL FINANCIAL (INDIA) PVT. LTD. VS. DCIT 2016-TII-268-ITAT-AHM-TP ASSESSMENT YEAR: 2009-
2010

Transfer Pricing — BPO vs. KPO — Assessee considered as BPO in subsequent years, cannot be
considered as KPO in earlier year for providing same services — Held — In favour of the assessee

Facts:

O The assessee is engaged in the business of gathering, collating, organizing, arranging, storing and
transmitting all types of financial information in written, electronic or any other medium through the
database, web applications, and analytical models and to act as the consultant, counselors on all
matters relating to finance, trade and industry. It is a wholly owned subsidiary of a US based
company.

[0 During the Assessment Year (AY) 2009-10, the assessee entered into an international transaction
with its Associate Enterprise (AE) in the nature of rendering of data analysis and data entry
services. For the year under consideration, the TPO categorised the assessee as a KPO.

O  For the same international transactions under the same agreement in AY 2013-14, the assessee
exercised an option of Safe Harbour Rule. After analysing the facts and the same agreement while
examining the applicability of Safe Harbour Rules, the TPO considered the assessee as a low-end
service provider and categorised the assessee as a BPO.

O Objections filed by the assessee for AY 2009-10 with the Dispute Resolution Panel (DRP) did not
bring any relief, which brought the assessee before the Tribunal.

Issue:

O Transfer Pricing — BPO vs. KPO — Assessee considered as BPO in subsequent years, cannot be
considered as KPO in earlier year for providing same services — Held — In favour of the assessee

Held:

91
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The Tribunal held in assessee’s favour as follows:

Taking cognizance of Safe Harbour Rules entered by the assessee, the Tribunal held that if under
the same agreement, the TPO had accepted the assessee’s contention and had categorised it as
low-end service providers/BPO, then how for an earlier period, the nature of services would be
different? In other words, the same agreement cannot give rise to two types of services, merely on
the basis of services being provided at different times.

The TPO in the proceedings for the purpose of Safe Harbour Rules paid a visit in the office of the
assessee, and himself/herself collected information regarding nature of services.

Based on above, the Tribunal held that impugned assessment order is not sustainable including
that of the DRP and therefore, restore the issue back to the AO for fresh adjudication. The Tribunal
specifically directed the AO to take into consideration the TPQO’s order for the purpose of Safe
Harbour for AY 2013-14.

PEUTICS RESEARCH PRIVATE LIMITED VS. JOINT DIRECTOR OF INCOME TAX (INTL TAX)
A NO. 1450/BANG/2013 AND 1196/BANG/2014)

Reimbursement of expenses by assessee to its subsidiary made on account of provision of services
to third party under a tripartite agreement falls within the ambit of term ‘fees for technical services’

(FTS’

).

Facts:

O

Issue:

Held:

The assessee is a company formed with a mandate of Research & Development (‘R&D’) and
manufacturing of therapeutic product based on stem cells. The assessee has a subsidiary in
Malaysia engaged in development and manufacturing of product based on stem cells. A tripartite
product development agreement was entered into between the assessee, the assessee’s
Malaysian subsidiary and Cipla Ltd. for carrying out research activity at all the units of the assessee
as well as all the units of the Malaysian subsidiary. The agreement with Cipla Ltd. was to sell the
new product manufactured by the assessee and the Malaysian subsidiary to Cipla Ltd. on a
principle to principle basis. Cipla Ltd. paid a certain amount to the assessee for the R&D expenses
which would be incurred by the assessee and the Malaysian subsidiary. The Malaysian subsidiary
carried out clinical trials and the R&D expenses incurred towards research activity in respect of the
same were reimbursed to it by the assessee.

The Assessing Officer (‘AO’) held that the payment by the assessee to its subsidiary is fees for
technical service and therefore chargeable to tax in India on gross basis. Consequently, the
assessee was under obligation to deduct tax at source under section 195 of the Income Tax
Act,1961 (‘the Act’) failing which the assessee is liable as assessee in default under section 201(1)
and 201(1A) of the Act. The CIT(A) upheld the order of the AO. Thus, the assessee preferred an
appeal with the Hon’ble Bangalore Tribunal.

Reimbursement of expenses by assessee to its subsidiary made on account of provision of services
to third party under a tripartite agreement falls within the ambit of term ‘fees for technical services’
(‘FTS).

The outcome product of the R&D as well as clinical trials conducted by the assessee and its
subsidiary would not belong to either of them, but Cipla Ltd. would have the right over the same i.e.

o D),




2017

right to acquire the outcome in the shape of technical information, technology documentation,
know-how and process involved in all clinical R&D.

Also, under the Article 13 of the India-Malaysia Double Tax Avoidance Agreement (‘DTAA’), it is
clear that there is no clause of ‘make available’ and thus, the term FTS means payment of any kind
in consideration for rendering of managerial, technical or consultancy services.

Conducting clinical trials and R&D is clearly a service which is technical in nature therefore
providing the outcome of the research to Cipla Ltd. through the assessee clearly falls under the
ambit of the term ‘fees for technical services’ as per the Article 13 of the DTAA between India &
Malaysia.

Thus, mere terming of the payment as ‘reimbursement of expenses’ would not exclude the payment
from being covered within the ambit of ‘fees for technical services’ if the services are rendered to a
third party through an intermediary.

ABB FZ LLC VS. INCOME TAX OFFICER (ITA NO. 188/BANG/2016)

Fees for technical services received by UAE entity from its Indian counterpart would not be
chargeable to tax in India in absence of the provision in the Indo-UAE DTAA.

Facts:

O

Issue:

Held:

The assessee was engaged in the business of exporting diamonds and manufacturing of jewellery.
During transfer pricing proceedings for AY 2006-07, the TPO made an addition of ~ 1.20 crore in
respect of import and export of polished diamonds, adopting TNMM at entity level. The assessee
was a company incorporated in the UAE which provided technical services across the globe. The
assessee received fees for technical services rendered to its Indian counterpart. In absence of the
provision to tax FTS as per Indo-UAE DTAA, the assessee had not offered the said income for
taxation in India. The assessee claimed that the said income had already been offered to tax in
UAE. Further, the assessee stated that it did not have a permanent establishment (‘PE’) in India.
However, the AO held that since there was no contrary provision governing the taxability of FTS in
the IndoUAE DTAA, the said income was ought to be taxed as per the domestic provisions under
section 9(1)(vii) of the Act.

The assessee filed his objections before the Hon’ble DRP. However, the Hon’ble DRP confirmed
the view taken by AO.

Aggrieved by the decision of Hon’ble DRP, the assessee preferred an appeal before the Hon’ble
Bangalore Tribunal.

Fees for technical services received by UAE entity from its Indian counterpart would not be
chargeable to tax in India in absence of the provision in the Indo-UAE DTAA.

Relying on the decision rendered by the Hon’ble Tribunal in the case of IBM India Pvt. Ltd. Vs.
DDIT IT(IT)A Nos.489 to 498/Bang/2013, the Hon’ble Tribunal opined that the income in the nature
of FTS shall be taxed as business and profession and not FTS since there is no express provision
governing the taxability of FTS in the DTAA.

Thus, the Hon’ble Tribunal disregarded the contentions of the AO and held that the said income
will not be taxable under section 9(1)(vii) of the Act.
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O Further, it was held that since the assessee did not have a PE in India, the said income will not be
taxable in India.

O Therefore, the appeal of the assessee was allowed.

O Thus, in the absence of the provision in the DTAA to tax FTS, the same would be taxed as per the
Article 7 of the DTAA. Further, in the absence of a PE in India, the FTS will not be taxed in India.

KAWASAKI HEAVY INDUSTRIES LTD. VS. ACIT [INDIA — JAPAN DTAA]
Facts:

O The assessee-company was engaged in diversified business of ship building, consumer product
such as motor cycles and all-terrain vehicles. It had two subsidiaries in India by the name of 'W'
Ltd. and 'K' Ltd. The assessee had also opened a Liaison Office (LO) in India. The Assessing
Officer in view of various clauses of power of attorney granted by the assessee to the person in
charge of LO, concluded that said LO constituted assessee's PE in India. The DRP upheld the
order of Assessing Officer.
Held:

O The Delhi Tribunal held that where the assessee, a Japanese company engaged in business of
manufacturing consumer products, opened a liaison office in India, since power of attorney did not
authorize employee of LO to do core business activity or to sign and execute contracts etc., on
behalf of assessee, it could not be regarded as assessee's PE in India.

BNP PARIBAS SA V. ADIT [INDIA - FRANCE DTAA]
Facts:

[0 The assessee, a foreign company, was carrying on the business of banking in India through its
branch offices. Indian Office of the assessee had paid interest to it. The assessee submitted that
since it was carrying on business in India through a permanent establishment by way of branch, it
was only the income of permanent establishment, on net basis, which could be taxed in India under
article 7.The Assessing Officer treated interest so received as income of assessee and proceeded
to bring the said amount to tax in the hands of the assessee. The Commissioner (Appeals) upheld
the addition made by the Assessing Officer.

Held:

O The Mumbai Tribunal held that as interest payment by Permanent establishment (Branch office) to
its head office (a foreign company) was a payment by a foreign company's Indian PE to foreign
company itself; it could not give rise to any income, in the hands of foreign company.

KRISHAK BHARATI COOPERATIVE LTD V ACIT [INDIA — OMAN DTAA]
Facts:

[0 The assessee, a co-operative society, was primarily engaged in manufacture of fertilizers like urea
and ammonia. It entered into a Joint Venture with Oman Oil Company to form a fertilizer company
OMIFCO. The assessee held 25 per cent shares in OMIFCO and the fertilizers manufactured by
OMIFCO were purchased by the Government of India under a long term agreement. The assessee
also had a branch office in Oman to oversee its investment in the JV company and it constituted
Permanent Establishment (PE) in Oman in terms of India-Oman DTAA.
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O The Assessing Officer allowed tax credit of Rs. 41.53 crores with respect to dividend income of Rs.

Held:

134.41 crores received by assessee from OMIFC which was exempt in Oman by virtue of article
8(bis) of Omanian Tax Laws. The said dividend income was simultaneously brought to the charge
of tax in the assessment as per the Indian Tax Laws.

However, subsequently, Commissioner of Income-tax (CIT) was of view that as assessee did not
pay any tax in Oman owing to exemption, no foreign tax credit was available to it. It was observed
that article 25(4) requires that in order to claim credit, tax should have been payable in Oman if not
for the tax incentives granted in Oman to promote economic development. The Commissioner
opined that exemption granted by Oman cannot be treated as a tax incentive as same existed
across the board and was simply a feature of Oman's Tax Law which does not tax dividend income.
Accordingly the Commissioner revised the order of the Assessing Officer and disallowed the tax
credit so claimed by assessee.

The Mumbai Tribunal held that where the assessee society received dividend income from an Omani
company, which was offered to tax in India, it would be liable to credit of tax paid under the India - Oman
DTAA, in spite of the fact that the Omani tax laws exempts tax on such income, as the term 'tax payable' in
Article 25(4) of the DTAA includes tax which would have been payable but not paid due to certain tax
incentives under laws of the contracting State.

INSTRUMENTARIUM CORPORATION LTD. V. ADIT[INDIA — FINLAND DTAA]

Facts:

O The assessee foreign company had advanced an interest free loan to its wholly owned Indian

Held:

subsidiary. The tax authorities imputed notional interest in the hands of the assessee foreign
company. The assessee argued that such non charging of interest by it was a beneficial approach
from an Indian perspective since if interest was charged on the loan advanced by foreign lender
company the same would have been claimed as a deduction by the Indian subsidiary thereby
reducing the taxable income / increasing the loss incurred in the statement of total income —
advocating the concept of base erosion from an Indian perspective.

The SB rejected the ‘base erosion’ argument on account of the following:

Section 92(3) of the Act, essentially refers to computation of income in the hands of the assessee
in respect of whom income is being computed under Section 92(1)of the Act. Section 92(3) does
not contemplate taking of a holistic view, considering lowering of overall profits / increasing overall
losses, i.e., not only for the assessee but in respect of all AEs (taxable in India) taken as a whole.

A plain reading of Section92(3) of the Act indicates that what is to be seen is impact on profits or
losses for the year inconsideration itself, rather than taking into account the impact on taxes for the
subsequent years. The tax shield available to the Indian AEs as a result of accumulated losses, if
any, could only affect income of the subsequent years, which were not relevant for the purpose of
Section92(3) of the Act. Thus, if the transaction in the instant case as accepted without an ALP
adjustment, then it would result in base erosion to the extent of taxability of interest in the hands of
the non-resident taxpayer, as the India Sub had incurred a loss.

To what extent this tax revenue could have been offset by the increase in the India Sub’s loss was
wholly academic, as there was no way to ascertain, at least at the assessment stage, as to whether
this loss would be actually set off against future profits of the India Sub. The tax administration
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could not be expected to predict whether or not the India Sub would actually make sufficient profits
in the next eight assessment years to sub sum e the losses. Further, time value of money could
also not be ignored.

O If an ALP adjustment was made in the hands of a non-resident assessee (for example, a recipient
of interest income),the Indian AE would not be entitled to get any additional deduction in respect of
such an adjustment, as there was no provision in the law enabling such an additional deduction.
Accordingly, there would be no base erosion. The reference to the second proviso of section 92C(4)
of the Act was thus unwarranted, as it applies to situations distinct from those prevailing in the
instant case. This proviso constitutes a bar against lowering of the non-resident AE’s income as a
result of lowering the deduction in the Indian AE’s hands, rather than as enabling a higher deduction
in the Indian AE’s hands as a result of increasing the non-resident AE’s income.

RHEINBRAUN ENGINEERING UND WASSER GMBH V DDIT [INDIA - GERMANY DTAA]

Facts:

[0 The assessee-company was registered in Germany and its core business activities included
consulting services in the fields of exploration, mining and extraction. During relevant year,
assessee entered into agreement with three Indian companies to render various services. The
assessee filed its return wherein amount received from Indian companies for providing technical
consultancy services was offered to tax under article 12(2) of India-Germany DTAA. Assessing
Officer held that assessee had PE in India and, thus, its tax liability had to computed as per
provisions of section 115A

Held:

In the case under consideration the basic issue to be decided is as to whether the assessee had PE in India
or not. If it had rendered services in India for more than 6 months continuously, it has to be held that it had
PE in India. Therefore, it would be useful to find out as what services were rendered by the assessee in
India. The assessee had issued 10 invoices to three Indian parties. A close scrutiny of the invoices proves
that the assessee had rendered services that were of consultancy nature and therefore same are governed
by the provisions of article 12 of the DTAA. For computing continuous period of stay for PE purpose, actual
stay of employees has to be considered and not the entire contract period. The assessee had deputed one
of its employee 'D' to India and he had not stayed in India for more than 180 days. It is also a fact the in two
of the contracts no supervisory charges were booked by the assessee for the year under appeal, that the
assessee had offered its income under the head FTS in its return. Article 12(4) deals with FTS in nature of
managerial, technical or consultancy. Considering the above, it is held that payments received by the
assessee should be assessed as per the provisions of article 12 and not as per article 7 of the India-
Germany DTAA. In these circumstances, it is held that payments received by the assessee have to be
taxed at the rate of 10 per cent and that the provisions of section 115A would not be applicable.

ADVANCE AUTHORITY RULINGS
MAHINDRA-BT INVESTMENT (AAR) [INDIA -MAURITIUS DTAA]
Facts:

O The applicant a company incorporated in Mauritius had acquired 99.31 lakh shares in Tech
Mahindra Limited, India(‘TML’) listed on Bombay Stock Exchange and National Stock Exchange in
India. The control and management of the affairs of the applicant was exercised by the Board of
directors of the applicant whose meetings were conducted in and chaired from Mauritius. AT &T
International Inc. (‘AT&T’), a corporation, organised and existing under the laws of Delaware, USA,
TML and the applicant entered into an Option Agreement pursuant to which AT&T was given an
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option to purchase 99.31 lakh equity shares of TML held by applicant on achieving certain
milestones stipulated in Option Agreement. AT&T achieved the milestone and decided to exercise
the options. The applicant transferred the shares of TML to AT&T and realized long-term capital
gain. This gave rise to the issue of taxability of gains. The applicant sought advance ruling whether
applicant, a tax resident of Mauritius, is not chargeable to capital gains tax in India under article
13(4) of the DTAA between India and Mauritius in respect of transfer of shares of an Indian
Company, to AT&T a US company?

Held:

O The AAR held that as per Article 13(4) of the India-Mauritius DTAA, the assessee, Mahindra-BT,
Mauritius, was not liable to tax in India in respect of the transfer of shares in TML to AT&T. It
rejected the Revenue's contention that the applicant was incorporated without any economic
substance and that its sole purpose was to hold shares to facilitate a tax neutral share transfer
noting that there was a commercial option agreement between TML and AT&T, whereby AT&T was
to be offered an opportunity to hold shares in TML only once AT&T had provided TNML was a
certain level of business and that there was nothing wrong if the Applicant held the shares in TML
and transferred them to AT&T subsequent to the fulfilment of conditions prescribed in the Options
Agreement. It further rejected the stand of the Revenue that the control and management of the
Applicant was situated in India under section 6(3) of the Act since the condition of control and
management being wholly situated in India was not satisfied as various important decisions on
financial matters were taken by the Applicant's Board of Directors in Mauritius.

Inbound Investment and Outbound Investment

RECENT CHANGES IN FDI SECTORWISE CAP
A. FOREIGN DIRECT INVESTMENT (FDI)

. Changes in Sectoral caps and sector specific conditions as amended in FDI Policy 2016:

In following sectors/activities, changes have been made in sectoral caps or sector specific

conditions:
Sector/Activity FDI Policy 2015 FDI Policy 2016 Circular/Press
Release/Notificatio
%  of | Entry route %  of | Entry route n
equity equity
cap/FD cap/FD
| cap | cap
Tea sector including Tea plantations 100% Government | 100% Automatic
Newly added - Coffee Plantations,
rubber plantations, cardamom
plantations, palm oil plantations, olive
oil plantations Foreign Direct
Manufacturing sector - A manufacturer | 100% | Automatic 100% | Automatic Investment  Policy,
is permitted to sell its products 2016
manufactured in  India  through
wholesale and/or retail, including
through e-commerce without
Government approval. (In erstwhile
policy this was restricted only to
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manufacture of items reserved for
MSESs)
1. Teleports (setting up of up-linking | 74% Automatic 100% Automatic  upto
HUBs/Teleports); upto 49%, 49%,
2. Direct to Home (DTH); Government Government
3. Cable Networks (Multi System route beyond route beyond
operators (MSOs) operating at 49% and upto 49%
National or State or District level 74%
and undertaking upgradation of
networks towards digitalisation and
addressability);
4. Mobile TV; (5)
5. Headend-in-the Sky Broadcasting
Service (HITS)
Cable Networks(Other MSOs not | 49% Automatic 100% Automatic  upto
undertaking upgradation of networks 49%,
towards digitalisation and addressability Government
and Local Cable Operators (LCOs)) route beyond
49%
Terrestrial Broadcasting FM(FM Radio), | 26% Government | 49% Government
subject to such terms and conditions, as
specified from time to time, by Ministry
of Information & Broadcasting, for grant
of permission for setting up of FM Radio
stations
Up-linking of ‘News & Current Affairs’ | 26% Government | 49% Government
TV Channels
Up-linking of Non-‘News & Current | 100% Government | 100% Automatic
Affairs” TV Channels/ Down-linking of
TV Channels
Air Transport Service 74% Automatic up | 100% Automatic
Non-Scheduled Air Transport Service (100% | to 49%
for Government
NRIs) route beyond
49% and up
to
74%
Ground Handling Services subject to | 74% Automatic up | 100% Automatic
sectoral regulations and security | (100% | to 49% Foreign Direct
clearance for Government Investment  Policy,
NRIs) route beyond 2016
49% and up
to
74%
Construction Development: Townships, | 100% Automatic 100% Automatic

Housing, Built up Infrastructure.
Conditions:

a. Investor will be permitted to exit
either on completion of project or
after development of trunk
infrastructure i.e. roads, water
supply, street lighting, drainage
and sewerage or on after
completion of lock in period of
three years.

o D,
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b. Conditions for minimum area
and capitalisation have been
removed.

c. Earning of rent/income on lease
of property, not amounting to
transfer, will not amount to real
estate business.

d. “Transfer", in relation to FDI
policy on the sector, includes,—

(i) The sale, exchange or
relinquishment of the asset ; or

(ii) The extinguishment of any rights
therein; or

(i) The compulsory acquisition
thereof under any law ; or

(iv) Any transaction involving the
allowing of the possession of
any immovable property to be
taken or retained in part
performance of a contract of the
nature referred to in section 53A
of the Transfer of Property Act,
1882 (4 of 1882) ; or

(v) Any transaction, by acquiring
shares in a company or by way
of any agreement or any
arrangement or in any other
manner whatsoever, which has
the effect of transferring, or
enabling the enjoyment of, any
immovable property.

Satellites- establishment and operation, | 74% Government | 100% Automatic
subject to the sectoral guidelines of
Department of Space/ISRO

Cash and Carry Wholesale trading / | 100% Automatic 100% Automatic
wholesale trading (including sourcing
from MSESs) —

Following condition has been amended:

A wholesale/cash & carry trader can
undertake single brand retail trading,
subject to the conditions of single brand
retail trading. An entity undertaking
wholesale/cash and carry as well as
retail business will be mandated to
maintain separate books of accounts for
these two arms of the business and duly
audited by the statutory auditors.
Conditions of the FDI policy for
wholesale/cash and carry business and
for retail business have to be separately
complied with by the respective
business arms.

Single brand retail trading - Following | 100% Automatic 100% Automatic  upto
conditions have been added/maodified: upto 49%, 49%,

T2 D,

Foreign Direct
Investment  Policy,
2016
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A single brand retail trading entity Government Government
operating through brick and mortar route beyond route beyond
stores, is permitted to undertake retalil 49% 49%

trading through e-commerce

An Indian manufacturer is permitted to
sell its own branded products in any
manner i.e. wholesale, retail, including
through e-commerce platforms.

Indian manufacturer would be the
investee company, which is the owner
of the Indian brand and which
manufactures in India, in terms of value,
at least 70% of its products in house,
and sources, at most 30% from Indian
manufacturers.

Indian brands should be owned and
controlled by resident Indian citizens
and/or companies which are owned and
controlled by resident Indian citizens.
Government may relax sourcing horms
for entities undertaking single brand
retail trading of products having ‘state-
of-art’ and ‘cutting-edge’ technology
and where local sourcing is not
possible.

E-commerce activities - E-commerce | 100% Automatic 100% Automatic
entities would engage only in Business
to Business (B2B) e-commerce and not
in Business to Consumer (B2C) e-

commerce.
Civil Aviation 74% Automatic up | 100% Automatic
Brownfiled Projects to 74%
Government
route beyond
74%
Civil Aviation 49% Automatic 100% Automatic up to
Scheduled Air Transport Service / 49%
Domestic Scheduled Passenger Airline Government
route beyond
49% Press Release dated
20th June 2016 and
Private Security Agencies 49% Automatic 74% Automatic up to | DIPP Press Note No.
49% 5 (2016 Series) dated
Government June 24, 2016
route beyond
49% and upto
74%
Pharmaceuticals 100% Government | 100% - | Automatic - 74%
Brownfeilds Subject | Government -
to Beyond 74%
Fulfilm
ent of
Conditi
ons
ﬁ 100
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Pension Sector Automatic
- - 49% DIPP Press Note No.
2 (2016 Series) dated
March 23, 2016 and
A.P. (DIR Series)
Insurance Sector 26% Automatic up | 49% Automatic Circular No.58 dated
to 26% March 31, 2016
Government
route beyond
26% and upto
49%

Il Review of Foreign Direct Investment (FDI) Policy on various sectors

The Government of India has reviewed the extant FDI Policy on various sectors and made following
amendments in the Consolidated FDI Policy, 2016 issued on June 7, 2016.
The details of amendments made are as under:

1. Establishment of Branch/Liaison/Project office for certain sectors:
For establishment of branch office, liaison office or project office or any other place of business in
India if the principal business of the applicant is Defense, Telecom, Private Security or Information
and Broadcasting, approval of Reserve Bank of India is not required in cases where FIPB approval
or License/permission by the concerned ministry/regulator has already been granted.

2. Animal Husbandry
As per FDI Policy 2016, FDI in Animal Husbandry (including breeding of dogs), Pisciculture,
Aquaculture and Apiculture is allowed 100% under Automatic Route under controlled conditions.
It has been decided to do away with this requirement of ‘controlled conditions’ for FDI in these
activities. Accordingly, conditions relating to animal husbandry “under controlled conditions” have
also been deleted from the said para.

3. Radical Changes for promoting Food Products manufactured/produced in India
Notwithstanding the FDI Policy provisions on trading sector, it has now been decided to permit
100% FDI under government approval route for trading, including through e-commerce, in respect
of food products manufactured or produced in India. Applications for FDI in food products retail
trading would be processed in the Department of Industrial Policy & Promotion before being
considered by the Government for approval.

4, Foreign Investment in Defence Sector up to 100%

FDI above 49% was permitted through government approval on case to case basis, wherever it

was likely to result in access to modern and ‘state of art’ technology in the country. In this

regard, the following changes have inter-alia been brought in the FDI policy on this sector:

a) The condition of access to ‘state-of-art’ technology in the country has been done away with.
Thus, foreign investment beyond 49% has now been permitted through government approval
route, in cases resulting in access to modern technology in the country or for other reasons
to be recorded.

b) FDI limit for defense sector has also been made applicable to Manufacturing of Small Arms
and Ammunitions covered under Arms Act 1959.
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5. Single Brand Retail Trading

It has now been decided to relax local sourcing norms up to three years and a relaxed sourcing
regime for another five years for entities undertaking Single Brand Retail Trading of products
having state-of-art’ and ‘cutting edge’ technology. Thereafter provisions of para 5.2.15.3 (2)(e) will
be applicable.

Press Release dated 20th June 2016 and DIPP Press Note No. 5 (2016 Series) dated June
24,2016

M. Payment for Transfer of Shares between Resident and Non-Resident
In case of transfer of shares between a resident buyer and a non-resident seller or vice-versa, not
more than twenty five per cent of the total consideration can be paid by the buyer on a deferred
basis within a period not exceeding eighteen months from the date of the transfer agreement
subject to compliance of applicable pricing guidelines.

Notification No.FEMA.368/2016-RBdated 20th May, 2016

V. Relaxation from RBI approval for investment by FVCl in certain cases
As per the Amendment, any FVCI which has obtained registration under the SEBI (FVCI)
Regulations, 2000, will not require any approval from Reserve Bank of India and can invest in:

a. Equity or equity linked instrument or debt instrument issued by an Indian company whose
shares are not listed on a recognised stock exchange at the time of issue of the said
securities/instruments and engaged in any of the following sectors:

i. Biotechnology

ii. IT related to hardware and software development

iii. Nanotechnology

iv. Seed research and development

v. Research and development of new chemical entities in pharmaceutical sector

vi. Dairy industry

vii. Poultry industry

viii. Production of bio-fuels

ix. Hotel-cum-convention centers with seating capacity of more than three thousand
X. Infrastructure sector

b. Equity or equity linked instrument or debt instrument issued by an Indian ‘startup’
irrespective of the sector in which the startup is engaged.

c. Units of a Venture Capital Fund (VCF) or of a Category | Alternative Investment Fund
(Cat-I AIF) (registered under the SEBI (AIF) Regulations, 2012) or units of a Scheme or
of a fund set up by a VCF or by a Cat-I AlF.
It is clarified that downstream investments by a Venture Capital Fund (VCF) or a Cat-1 AlF, which has
received investment from FVCI, shall have to comply with the provisions for downstream investment
as laid down in Schedule 11 of the Principal Regulations.

Other salient features of the revised regulatory framework are as under:

T D,
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a) FVCI may open a foreign currency account and/or a rupee account with a designated
branch of an Authorised Dealer for the purpose of making transactions only and
exclusively under this Schedule.

b) The consideration for all investment by an FVCI shall be paid out of inward remittance
from abroad through normal banking channels or out of sale / maturity proceeds of or
income generated from investment already made as above.

c) There will be no restriction on transfer of any security/instrument held by the FVCI to any
person resident in or outside India.

d) An entity receiving investment directly from a registered Foreign Venture Capital Investor
(FVCI) will be required to report the investment, mutatis mutandis, in form FCGPR.

A.P. (DIR Series) Circular No. 7 dated 20th October, 2016

Regulation 5

The existing sub-regulation (5) shall be substituted by the following namely:-

“A Foreign Venture Capital Investor registered with SEBI may make investment in the manner and
subject to the terms and conditions specified in the revised Schedule 6.”

Notification No. FEMA.363/2016-RB dated April 28, 2016

V. Foreign investment in Other Financial Services:
At present, foreign investment up to 100%, under the automatic route, in Non-Banking Finance
Companies (NBFCs) engaged in the 18 activities listed therein is permissible subject to conditions
prescribed.
It has been decided to allow foreign investment up to 100% under the automatic route in ‘Other
Financial Services'.
Other Financial Services will include activities which are regulated by any financial sector regulator
viz. RBI, SEBI, IRDA, PFRDA, NHB or any other financial sector regulator as may be notified by
the Government of India in this regard.
Such foreign investment shall be subject to conditionalities, including minimum capitalisation
norms, as specified by the concerned Regulator/ Government Agency.

A.P. (DIR Series) Circular No. 8 dated 20th October, 2016
VL. Purchase of Convertible Notes from Start Ups by a Person Resident Outside India

Highlights of “Regulation 6D: Issue of Convertible note (CN) by a startup company” inserted in
the Notifications are as under:

0 A person resident outside India (other than an individual who is citizen of Pakistan or
Bangladesh or an entity which is registered / incorporated in Pakistan or Bangladesh), may
purchase convertible notes issued by an Indian start-up company for an amount of twenty five
lakhs rupees or more in a single tranche.

O A start-up company engaged in a sector where foreign investment requires Government
approval may issue convertible notes to a non-resident only with approval of the Government.
Explanation: For the purpose of this regulation, the issue of shares against such convertible
notes shall have to be in accordance with the Schedule 1 of the Principal Regulations.

103




2017

O A start-up company shall receive consideration by inward remittance through banking channels
or by debit to the NRE / FCNR (B) / Escrow account maintained by the person concerned in
accordance with the Foreign Exchange Management (Deposit) Regulations, 2016, as
amended from time to time.

O NRIs may acquire convertible notes on non-repatriation basis in accordance with Schedule 4
of the Principal Regulations.

O A person resident outside India may acquire or transfer, by way of sale, convertible notes, from
or to, a person resident in or outside India, provided the transfer takes place in accordance with
the pricing guidelines as prescribed by RBI. Prior approval from the Government shall be
obtained for such transfers in case the startup company is engaged in a sector which requires
Government approval.

O ‘Convertible Note’ — an instrument issued by a start-up company evidencing receipt of money
initially as debt, which is repayable at the option of the holder, or which is convertible into such
number of equity shares of such start-up company, within a period not exceeding five years
from the date of issue of the convertible note, upon occurrence of specified events as per the
other terms and conditions agreed to and indicated in the instrument.

O ‘start-up company means a private company incorporated under the Companies Act, 2013 or
Companies Act,1956 and recognised as such in accordance with notification number G.S.R.
180(E) dated February 17, 2016 issued by the Department of Industrial Policy and Promotion,
Ministry of Commerce and Industry.

The start-up company issuing convertible notes shall be required to furnish reports as prescribed
by Reserve Bank.

NOTIFICATION NO.FEMA.377/2016-RB/GSR 16(E), DATED 10-1-2017

VII. “Category | AIF” and “Start-ups” defined in Foreign Exchange Management (Transfer or
Issue of Security by a Person Resident outside India)
Amendments made to FEMA Notification No. 20 are as under:

a. A new sub-regulation (iiA) defining the term ‘Category | Alternative Investment Fund (Cat-

| AIF)’ has been inserted as under :
‘Category | Alternative Investment Fund (Cat-1 AIF)’ means an Alternative Investment Fund
registered under the Securities and Exchange Board of India (Alternative Investment
Funds) Regulations, 2012 which raises money and invests in such funds or sectors or
activities or areas in accordance with the said Regulations.”

b. A new sub-regulation (xA) defining the term Start ups as per Foreign Exchange
Management (Transfer or Issue of Security by a Person Resident outside India) has been
inserted as under :

‘startup’ shall mean an entity, incorporated or registered in India not prior to five years, with
an annual turnover not exceeding RS. 25 Crores in any preceding financial year, working
towards innovation, development, deployment or commercialisation of new products,
processes or services driven by technology or intellectual property, Provided that such entity
is not formed by splitting up, or reconstruction of a business already in existence.
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Provided that it will not include the mere act of developing (a) products or services or processes which
do not have potential for commercialisation; or (b) undifferentiated products or services or processes
or (c) products or services or processes with no or limited incremental value for customers or workflow.

Notification No. FEMA.363/2016-RB dated April 28, 2016

VIIl.  Review of sectoral caps and simplification of Foreign Direct Investment (FDI) Policy:

Some of the salient features brought though the amendment in Foreign Exchange Management
(Transfer or Issue of Security by a Person Resident outside India) Regulations, 2000 are as under:
a. The Reserve Bank of India has clarified that the total Foreign Direct Investment in any
sector shall include all the Foreign investments regardless of the schedule in which it is

made so as to comply with the prescribed limits of Sectoral Caps.

b. “Total foreign investment" in an Indian company will be the sum total of direct and indirect
foreign investments.

c. Portfolio investment up to aggregate foreign investment level of 49% or sectoral/statutory
cap, whichever is lower, will not be subject to either Government approval or compliance
with the sectoral conditions, as the case may be, provided such investment does not result
in change in ownership leading to control of Indian entities by non-resident entities. Other
foreign investments will be subject to conditions of Government approval and compliance
of sectoral conditions as laid down in the FDI policy and the related Regulations under the
Foreign Exchange Management Act 1999.

d. The onus of compliance with the sectoral/statutory caps on foreign investment and
attendant conditions, if any, shall be on the company receiving foreign investment.

e. A company shall be considered as owned by resident Indian citizens if more than 50% of
the capital in it is beneficially owned by resident Indian citizens and/or Indian companies,
which are ultimately owned and controlled by resident Indian citizens. A Limited Liability
Partnership (LLP) will be considered as owned by resident Indian citizens if more than 50%
of the investment in such an LLP is contributed by resident Indian citizens and/ or entities
which are ultimately ‘owned and controlled by resident Indian citizens’ and such resident
Indian citizens and entities have majority of the profit share.

f. Foreign investment in LLP is permitted under the automatic route if the LLP is engaged in
sector where 100% FDI is allowed and there are no attendant FDI linked performance
conditionalities to the sector.

g. Foreign investment by way of swap of shares has been permitted provided the resident
company in which the investment is made is engaged in an automatic route sector subject
to the condition that irrespective of the amount, valuation of the shares involved in the swap
arrangement will have to be made by a Merchant Banker registered with the Securities and
Exchange Board of India (SEBI) or an Investment Banker outside India registered with the
appropriate regulatory authority in the host country.

h. A Non-resident Indian (NRI) has been permitted to purchase or sell shares, convertible
preference shares, convertible debentures and warrants of an Indian company or units of
an investment vehicle, on repatriation basis (under Schedule 3 to principal regulation) and
non-repatriation basis (under schedule 4 to principal regulation). Investment by an NRI,
including a company, a trust and a partnership firm incorporated outside India and owned
and controlled by NRI, on non-repatriation basis under Schedule 4 of notification ibid, will
be deemed to be domestic investment at par with the investment made by residents.

A.P. (DIR Series) Circular No. 6 dated 20th October, 2016
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IX. Purchase and sale of securities other than shares or convertible debentures of an Indian
company by a person resident outside India

Presently, eligible investors, viz., SEBI registered Flls, Foreign Investors (QFIs), registered
Foreign Portfolio Investors (FPIs) and long-term investors registered with SEBI, are allowed to
purchase securities indicated in Schedule 5 of Foreign Exchange Management (Transfer or Issue
of Security by a Person Resident outside India) on repatriation basis and subject to such terms
and conditions as may be specified by the SEBI and the Reserve Bank from time-to-time. With a
view to providing flexibility in regard to the manner in which non-convertible debentures/bonds
issued by Indian companies can be acquired by FPIs, RBI has allowed them to transact in such
instruments either directly or in any manner as per the prevalent/approved market practice.
A.P. (DIR Series) Circular No. 23 dated 27th December, 2016

X.  Foreign Investment in units issued by REIT, InvITs and AIF governed by SEBI regulations

With a view to rationalising foreign investment regime for Alternative Investment vehicles and to
facilitating foreign investment in collective investment vehicles for real estate and infrastructure
sectors, it has been decided, in consultation with the Government of India, to allow foreign
investment in the units of Investment Vehicles registered and regulated by SEBI or any other
competent authority. At present, Investment Vehicle will include the following

O Real Estate Investment Trusts (REITS) registered and regulated under the SEBI (REITS)
Regulations 2014;

OO Infrastructure Investment Trusts (InvITs) registered and regulated under the SEBI (InvITs)
Regulations, 2014;

[0 Alternative Investment Funds (AIFs) registered and regulated under the SEBI (AIFs)
Regulations 2012.

Further, unit shall mean beneficial interest of an investor in the Investment Vehicle and shall include
shares or partnership interests.

The salient features of the new investment regime are as follows:

A person resident outside India including a Registered Foreign Portfolio Investor (RFPI) and
a Non-Resident Indian (NRI) may invest in units of Investment Vehicles.

The payment for the units of an Investment Vehicle acquired by a person resident or registered
/incorporated outside India shall be made by an inward remittance through the normal banking
channel including by debit to an NRE or an FCNR account.

A person resident outside India who has acquired or purchased units in accordance with the
regulations may sell or transfer in any manner or redeem the units as per regulations framed
by SEBI or directions issued by RBI.

Downstream investment by an Investment Vehicle shall be regarded as foreign investment if
either the Sponsor or the Manager or the Investment Manager is not Indian ‘owned and
controlled’ as defined in Regulation 14 of the Principal Regulations.

In case the sponsors or managers or investment managers are organized in a form other than
companies or LLPs, SEBI shall determine whether the sponsor or manager or investment
manager is foreign owned and controlled.
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Vi. The extent of foreign investment in the corpus of the Investment Vehicle will not be a factor to
determine as to whether downstream investment of the Investment Vehicle concerned is
foreign investment or not.

Vil. Downstream investment by an Investment Vehicle that is reckoned as foreign investment shall
have to conform to the sectoral caps and conditions / restrictions, if any, as applicable to the
company in which the downstream investment is made as per the FDI Policy or Schedule 1
of the Principal Regulations.

viil. Downstream investment in an LLP by an Investment Vehicle that is reckoned as foreign
investment has to conform to the provisions of Schedule 9 of the Principal Regulations as well
as the extant FDI policy for foreign investment in LLPs.

iX. An Alternative Investment Fund Category Il with foreign investment shall make portfolio
investment in only those securities or instruments in which a RFPI is allowed to invest.

X. The Investment Vehicle receiving foreign investment shall be required to make such report
and in such format to Reserve Bank of India or to SEBI as may be prescribed by them from
time to time.

Xi. It is also clarified that foreign investment in units of REITs registered and regulated under the
SEBI (REITs) Regulations, 2014 will not be included in “real estate business” for the purpose
of these regulations.

A.P.DIR Series Circular No.63 dated 21stApril, 2016
B. External Commercial Borrowings:

I Hedging of ECBs —
With respect to hedging of ECBs clarification have been issued vide the below circular.

With a view to provide clarity and bring uniformity in hedging practices in the market so as to
effectively address currency risk at a systemic level, the following clarifications are issued:

i. Coverage: Wherever hedging has been mandated by the RBI, the ECB borrower will be
required to cover principal as well as coupon through financial hedges. The financial hedge
for all exposures on account of ECB should start from the time of each such exposure (i.e.
the day liability is created in the books of the borrower).

ii. Tenor and rollover: A minimum tenor of one year of financial hedge would be required
with periodic rollover duly ensuring that the exposure on account of ECB is not unhedged
at any point during the currency of ECB.

Natural Hedge: Natural hedge, in lieu of financial hedge, will be considered only to the extent
of offsetting projected cash flows / revenues in matching currency, net of all other projected
outflows. For this purpose, an ECB may be considered naturally hedged if the offsetting
exposure has the maturity/cash flow within the same accounting year. Any other arrangements/
structures, where revenues are indexed to foreign currency will not be considered as natural
hedge.

A.P. (DIR Series) Circular No. 15 dated 7th November, 2016
Il Approval Route cases

In terms of the Circular/Direction of ECB, cases coming under the approval route were

required to be considered by an Empowered Committee set up by the Reserve Bank based
on the parameters stated therein.
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With a view to rationalising and expediting the process of giving approval, it has been decided
that ECB proposals received in the Reserve Bank above a certain threshold limit (refixed from
time to time) be placed before the Empowered Committee. The Reserve Bank will take a final
decision in the cases taking into account the recommendation of the Empowered Committee.

A.P. (DIR Series) Circular No. 80 dated June 30, 2016

1R Revised framework for Infrastructure Sector

Taking into account prevailing external funding sources, particularly for long term lending and
the critical needs of infrastructure sector of the country, the extant ECB guidelines have been
reviewed in consultation with the Government of India. Accordingly, it has been decided to
make the following changes in the ECB framework:

a) Companies in infrastructure sector, Non-Banking Financial Companies -
Infrastructure Finance Companies (NBFC-IFCs), NBFCs-Asset Finance
Companies (NBFC-AFCs), Holding Companies and Core Investment Companies
(CICs) will also be eligible to raise ECB under Track | of the framework with
minimum average maturity period of 5 years, subject to 100 per cent hedging.

b) For the purpose of ECB, “Exploration, Mining and Refinery” sectors which are not
included in the Harmonised list of infrastructure sector but were eligible to take
ECB under the previous ECB framework (c.f. A.P. (DIR Series) Circular No. 48
dated September 18, 2013) will be deemed as in the infrastructure sector, and can
access ECB as applicable to infrastructure sector under (i) above.

c) Companies in infrastructure sector shall utilize the ECB proceeds raised under
Track | for the end uses permitted for this Track. NBFCs-IFCs and NBFCs-AFCs
will, however, be allowed to raise ECB only for financing infrastructure.

d) Holding Companies and CICs shall use ECB proceeds only for on-lending to
infrastructure Special Purpose Vehicles (SPVs).

e) The individual limit of borrowing under the automatic route for aforesaid companies
shall be as applicable to the companies in the infrastructure sector (currently USD
750 million).

f) Companies in infrastructure sector, Holding Companies and CICs will continue to
have the facility of raising ECB under Track Il of the ECB framework subject to the
conditionalities prescribed thereof.

The companies added under Track | should have a Board approved risk management policy. Further,
the designated AD Category-I bank shall verify that 100 per cent hedging requirement is complied with
during the currency of ECB and report the position to RBI through ECB 2 returns

It is further clarified that-

a) The designated AD Category-I banks may, under the powers delegated to them,
allow refinancing of ECBs raised under the previous ECB framework, provided the
refinancing is at lower all-in-cost, the borrower is eligible to raise ECB under the
extant ECB framework and residual maturity is not reduced (i.e. it is either
maintained or elongated).
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b) ECB framework is not applicable in respect of the investment in Non-convertible
Debentures (NCDs) in India made by Registered Foreign Portfolio Investors
(RFPIs).

c) Minimum average maturity of Foreign Currency Convertible Bonds (FCCBs)/
Foreign Currency Exchangeable Bonds (FCEBSs) is 5 years irrespective of the
amount of borrowing. Further, the call and put option, if any, for FCCBs shall not
be exercisable prior to 5 years.

d) Only those NBFCs which are coming under the regulatory purview of the Reserve
Bank are permitted to raise ECB. Further, under Track Ill, the NBFCs may raise
ECBs for on-lending for any activities including infrastructure as permitted by the
concerned regulatory department of RBI.

e) The provisions regarding delegation of powers to designated AD Category-I banks
is not applicable to FCCBs/FCEBSs.

f) In the forms of ECB, the term “Bank loans” shall be read as “loans” as foreign
equity holders / institutions other than banks, also provide ECB as recognized
lenders.

A.P. (DIR Series) Circular No.56 dated March 30, 2016
V. Issuance of Rupee denominated bonds overseas

[0 According to the Monetary Policy Statement, the current limit of USD 51 billion for foreign
investment in corporate debt has been fixed in Rupee terms at Rs. 2443.23 billion.
Issuance of Rupee denominated bonds overseas will be within this aggregate limit of
foreign investment in corporate debt.

O As the overall limit is now prescribed in Rupee terms, the maximum amount which can
be borrowed by an entity in a financial year under the automatic route by issuance of
these bonds will be Rs. 50 billion and not USD 750 million as given earlier. Proposals to
borrow beyond Rs. 50 billion in a financial year will require prior approval of the Reserve
Bank.

[0 The Rupee denominated bonds can only be issued in a country and can only be
subscribed by a resident of a country:

e that is a member of Financial Action Task Force (FATF) or a member of a
FATF- Style Regional Body; and
e whose securities market regulator is a signatory to the International
Organization of Securities Commission's (I0SCO’s) Multilateral Memorandum
of Understanding (Appendix A Signatories) or a signatory to bilateral
Memorandum of Understanding with the Securities and Exchange Board of
India (SEBI) for information sharing arrangements; and
e should not be a country identified in the public statement of the FATF as:
a. A jurisdiction having a strategic Anti-Money Laundering or Combating the
Financing of Terrorism deficiencies to which counter measures apply; or
b. A jurisdiction that has not made sufficient progress in addressing the
deficiencies or has not committed to an action plan developed with the
Financial Action Task Force to address the deficiencies.
O It has been decided to reduce the minimum maturity period for Rupee denominated
bonds issued overseas to three years

A.P.DIR Series Circular No.60 dated 13th April, 2016

V. Issuance of Rupee denominated bonds overseas by Indian banks
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It has been allowed to Indian banks, within the limit set for foreign investment in corporate bonds
(RS. 244323 crore at present), to issue:

i. Perpetual Debt Instruments (PDI) qualifying for inclusion as Additional Tier 1 capital and
debt capital instruments qualifying for inclusion as Tier 2 capital, by way of Rupee
Denominated Bonds overseas; and

ii. Long term Rupee Denominated Bonds overseas for financing infrastructure and
affordable housing.

Further, underwriting by overseas branches/subsidiaries of Indian banks for such issuances

will not be allowed.

A.P. (DIR Series) Circular No. 14 dated 3rd November, 2016

Relaxation for FPI to invest in Corporate Debt securities:

At present, Foreign Portfolio investors (FPI) are permitted to invest only in listed or to-be-listed
debt securities. Investment in unlisted debt securities is permitted only in case of companies
in the infrastructure sector.

FPIs can also invest in:

[0 Unlisted corporate debt securities in the form of non-convertible
debentures/bonds issued by public or private companies subject to conditions as
specified.

O Securitised debt instruments as under:

a. Any certificate or instrument issued by a special purpose vehicle (SPV) set
up for securitisation of asset/s where banks, FIs or NBFCs are originators;
and/or

b. Any certificate or instrument issued and listed in terms of the SEBI
Regulations on Public Offer and Listing of Securitised Debt Instruments,
2008.

Investment by FPIs in the unlisted corporate debt securities and securitised debt instruments
shall not exceed Rs.35,000 crore within the extant investment limits prescribed for corporate
bond from time to time which currently is Rs.2,44,323 crore.

A.P. (DIR Series) Circular No. 19 dated 17thNovember, 2016

Extension and conversion of ECB
1. Designated AD Category-l banks can approve requests from borrowers for changes in
repayment schedule during the tenure of the ECB, i.e., prior to maturity provided average
maturity and all-in-cost are in conformity with applicable ceilings/ norms. Designated AD
Category-l banks are delegated powers to approve requests from borrowers for extension
of matured but unpaid ECB, subject to the following conditions:
a) No additional cost is incurred;
b) Lender’s consent is available;
c) Reporting requirements are fulfilled.
2. Further, powers are also delegated to designated AD Category — | bank to approve cases
of conversion of matured but unpaid ECB into equity subject to same conditions as set out
in the concerned noatification.

A.P. (DIR Series) Circular No. 10 dated 20th October, 2016
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C. Overseas Direct Investment (ODI)
I Foreign Exchange Management (Deposit) Regulations, 2016

Foreign Exchange Management (Deposit) Regulations, 2000 have been repealed and
superseded by the Foreign Exchange Management (Deposit) Regulations, 2016 w.e.f. 1st
April, 2016.

Notification No. FEMA 5(R)/2016-RB dated 1st April, 2016

Il. Rationalization and reporting of ODI Forms

a. The rationalised and revised Form ODI will now comprise the following parts:

Part | — Application for allotment of Unique Identification Number (UIN) and reporting of
Remittances / Transactions:

Section A — Detalils of the IP / RI.

Section B — Capital Structure and other details of JV/ WOS/ SDS.

Section C - Details of Transaction/ Remittance/ Financial Commitment of IP/ RI.
Section D — Declaration by the IP/ RI.

Section E — Certificate by the statutory auditors of the IP/ self-certification by RI.

Part Il - Annual Performance Report (APR)
Part Il — Report on Disinvestment by way of

O Closure / Voluntary Liquidation / Winding up/ Merger/ Amalgamation of overseas JV /
WOQOS;

O Sale/ Transfer of the shares of the overseas JV/ WOS to another eligible resident or
non-resident;

O Closure / Voluntary Liquidation / Winding up/ Merger/ Amalgamation of IP; and

O Buy back of shares by the overseas JV/ WOS of the IP / RI.

b. Further, a new reporting format has also been introduced for Venture Capital Fund (VCF) /
Alternate Investment Fund (AIF), Portfolio Investment and overseas investment by Mutual Funds.
In case of reporting purchase and repurchase of ESOPs, the AD banks may continue to report
the same in the existing format.

c. In case of Resident Individual (RI) undertaking ODI, certification of Form ODI Part | by statutory
auditor or chartered accountant need not be insisted upon. Self-certification by the RI concerned
may be accepted.

A.P.DIR Series Circular No.62 dated 13th April, 2016

Il. Submission of Annual Performance Report
In the matter of submission of APRs by the Indian Parties (IPs) / Resident Individuals (RIS), it is now

advised as under:
a. The online OID application has been modified;

T D,
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b. Certification of APRs by the Statutory Auditor or Chartered Accountant need not be
insisted upon in the case of Resident Individuals. Self-certification may be accepted;

c. In case multiple IPs / RIs have invested in the same overseas JV / WOS, the obligation
to submit APR shall lie with the IP / RI having maximum stake in the JV / WOS.
Alternatively, the IPs / RIs holding stake in the overseas JV / WOS may mutually agree
to assign the responsibility for APR submission to a designated entity which may
acknowledge its obligation to submit the APR in terms of Regulation 15 (iii) of Notification,
ibid, by furnishing an appropriate undertaking to the AD bank;

d. AnIP/RI, which has set up / acquired a JV / WOS overseas in terms of the Regulations
of the Notification, ibid, shall submit, to the AD bank every year, an APR in Form ODI
Part Il in respect of each JV / WOS outside India and other reports or documents by 31st
of December each year or as may be specified by the Reserve Bank from time to time.
The APR, so required to be submitted, shall be based on the latest audited annual
accounts of the JV / OS unless specifically exempted by the Reserve Bank.

A.P.DIR Series Circular No.61 dated 13th April, 2016
D. Remittance of Assets

Notification No. FEMA 13/2000-RB dated May 3, 2000, Foreign Exchange Management(Remittance of
Assets) Regulations, 2000 have been repealed and superseded by the Foreign Exchange Management
(Remittance of Assets) Regulations, 2016 (Notification No. FEMA 13(R)/2016-RB dated April 1, 2016,
and shall come into force with effect from April 1, 2016.

O Few important definitions which have been added or definitions in which an amendment have
been made as per the new regulations in reproduced hereunder:

a. A ‘Non-resident Indian (NRI)’ is a person resident outside India who is a citizen of India

b. A ‘Person of Indian Origin (PIO) is a person resident outside India who is a citizen of any
country other than Bangladesh or Pakistan or such other country as may be specified by
the Central Government, satisfying the following conditions:

i. Who was a citizen of India by virtue of the Constitution of India or the Citizenship

Act, 1955 (57 of 1955); or

ii. Who belonged to a territory that became part of India after the 15th day of August,
1947; or

iii. Who is a child or a grandchild or a great grandchild of a citizen of India or of a
person referred to in clause (a) or (b); or

iv. Who is a spouse of foreign origin of a citizen of India or spouse of foreign origin of
a person referred to in clause (a) or (b) or (c)

Explanation: PIO will include an ‘Overseas Citizen of India’ cardholder within the
meaning of Section 7(A) of the Citizenship Act, 1955.

c. 'Remittance of asset' means remittance outside India of funds in a deposit with a bank/
firm/ company, provident fund balance or superannuation benefits, amount of claim or
maturity proceeds of Insurance policy, sale proceeds of shares, securities, immovable
property or any other asset held in India in accordance with the provisions of the Act or
rules/ regulations made under the Act;

o D),
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d. 'Expatriate staff' is a person whose provident/ superannuation/ pension fund is
maintained outside India by his principal employer outside India;

e. ‘Not permanently resident' is a person resident in India for employment of a specified
duration or for a specific job/ assignment, the duration of which is not more than three
years

O Amendments made in the relevant regulation are reiterated hereunder:

Remittance in case of deceased
As per the amendment, if a widow/ widower is a resident outside India and has inherited
assets of the deceased spouse who was an Indian citizen resident in India, may remit through
an authorised dealer an amount, not exceeding USD 1,000,000 (US Dollar One million only)
per financial year on production of documentary evidence in support of acquisition,
inheritance or legacy of assets by the remitter.

Declaration of source of amount to be remitted
Where the remittance is to be made from the balances held in the NRO account, the account
holder shall furnish an undertaking to the Authorised Dealer that “the said remittance is
sought to be made out of the remitter's balances held in the account arising from his/ her
legitimate receivables in India and not by borrowing from any other person or a transfer from
any other NRO account and if such is found to be the case, the account holder will render
himself/ herself liable for penal action under FEMA.”

Tax Clearance Certificates for Companies
The requirement of obtaining a No Objection or tax clearance Certificate from the Income-
tax Authority is waived off for remittance out of the assets of Indian companies under
liquidation under the provisions of the Companies Act, 2013.

Remittance of assets subject to payment of applicable taxes
Any transaction involving remittance of assets under these regulations shall be subject to the
applicable tax laws in India.

A.P.DIR Series Circular No. 64/2015-16 [(1)/13(R)] dated 28th April, 2016 and Notification
No. FEMA 13 (R)/2016-RB dated 1st April, 2016

E. Foreign Direct Investment (FDI)
Amendments in FDI Policy

Following amendments have been made through the consolidated FDI Policy, 2016:

1. Amendment/ Insertion in Definitions: -

1.2 Definition of “Capital” has been amended and warrants and partly paid shares have been
included in definition of capital.

1.3 Definition of “Control” is amended to include control in respect of Limited Liability Partnership

T D,
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New definition of “Employees Stock Option” is inserted as under:

“Employees’ Stock Option” means the option given to the directors, officers or employees of a
company or of its holding company or joint venture or wholly owned overseas
subsidiary/subsidiaries, if any, which gives such directors, officers or employees, the benefit or
right to purchase, or to subscribe for, the shares of the company at a future date at a pre-
determined price.

New definition of “Investment Vehicle” is inserted as under:

‘Investment Vehicle’ shall mean an entity registered and regulated under relevant regulations
framed by SEBI or any other authority designated for the purpose and shall include Real Estate
Investment Trusts (REITs) governed by the SEBI (REITS) Regulations, 2014, Infrastructure
Investment Trusts (Invits) governed by the SEBI (Invits) Regulations, 2014 and Alternative
Investment Funds (AIFs) governed by the SEBI (AlFs) Regulations, 2012.

Definition of “Non-Resident Indian” as per FDI is amended and ‘Person of Indian Origin’ is
replaced by ‘Overseas Citizen of India’ cardholder within the meaning of Section 7(A) of the
Citizenship Act, 1955.

Definition of "company owned” by resident India citizens is amended and a Limited Liability
Partnership is also included in the amended definition.

New definition of “Sweat Equity Shares” is inserted as under:

‘Sweat Equity Shares’ means such equity shares as issued by a company to its directors or
employees at a discount or for consideration other than cash, for providing their know-how or
making available rights in the nature of intellectual property rights or value additions, by Whatever
name called.

New definition of “unit” is inserted as under:
‘Unit’ shall mean beneficial interest of an investor in the Investment Vehicle and shall include
shares or partnership interests.

1.10 Definition of “Venture Capital Fund” is revised as under:

o D),

‘Venture Capital Fund’ (VCF) means an Alternative Investment Fund which invests primarily in
unlisted securities of start-ups, emerging or early-stage venture capital undertakings mainly
involved in new products, new services, technology or intellectual property right based activities
or a new business model and shall include an angel fund as defined under Chapter IlI-A of SEBI
(AIF) Regulations, 2012.

2. Addition to the meaning of “eligible investors”:

A company, trust and partnership firm incorporated outside India and owned and controlled by

NRIs can now invest in India with the special dispensation as available to NRIs under the FDI
Policy.
A Non- Resident Indian may subscribe to National Pension System governed and administered
by Pension Fund Regulatory and Development Authority (PFRDA), provided such subscriptions
are made through normal banking channels and the person is eligible to invest as per the
provisions of the PFRDA Act. The annuity/accumulated saving will be Repatriable.
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3. Addition to the meaning of “Investee Entities”:

FDI in LLPs is now permitted under automatic route in sectors/activities where 100% FDI is
allowed, through the automatic route and there are no FDI-linked performance conditions.

An entity being ‘investment vehicle’ registered and regulated under relevant regulations framed
by SEBI or any other authority designated for the purpose including Real Estate Investment
Trusts (REITs) governed by the SEBI (REITs) Regulations, 2014, Infrastructure Investment
Trusts (Invits) governed by the SEBI (Invits) Regulations, 2014, Alternative Investment Funds
(AIFs) governed by the SEBI (AIFs) Regulations, 2012 and notified under Schedule 11 of
Foreign Exchange Management (Transfer or Issue of Security by a Person Resident outside
India) Regulations, 2000 is permitted to receive foreign investment from a person resident
outside India (other than an individual who is citizen of or any other entity which is
registered/incorporated in Pakistan or Bangladesh), including an Registered Foreign Portfolio
Investor (RFPI) or a non-resident Indian (NRI).

4. Addition to the meaning of “eligible Instruments”:

An Indian company may issue warrants and partly paid shares to a person resident outside
India.

5. Foreign investment in companies with no operations:

In erstwhile FDI Policy foreign investment into Indian company with no operations and does not
have any downstream investment was under government approval regardless of the amount of
investment. This has been amended and as per FDI Policy of 2016 for undertaking activities
which are under automatic route and without foreign investment linked performance conditions,
Indian company which does not have any operations and also does not have any downstream
investments, will be permitted to have infusion of foreign investment under automatic route.
However approval of the Government will be required for such companies for infusion of foreign
investment for undertaking activities which are under Government route, regardless of the
amount or extent of foreign investment.

6. Share Swap:
Approval of the Government will also be a prerequisite for investment by swap of shares for
sector under Government approval route. No approval of the Government is required for
investment in automatic route sectors by way of swap of shares

7. Limits of approval for cases under Government route:
Minister of Finance who is in-charge of FIPB would consider the recommendations of FIPB on
proposals with total foreign equity inflow of and below Rs. 5000 crore. (Earlier this limit was Rs.
2000 crore)
The recommendations of FIPB on proposals with total foreign equity inflow of more than Rs.
5000 crore would be placed for consideration of Cabinet Committee on Economic Affairs

(CCEA). (Earlier this limit was Rs. 2000 crore)

(Circular of 2016 dated June 07, 2016)
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OVERVIEW OF ECONOMIC SURVEY

The Economic Survey of this year comes with international developments like Brexit, political changes in
advanced economies and two radical domestic policy actions: the GST and demonetisation. This Survey
produces the first estimate of the flow of goods across states within India, based on analyzing transactions
level data provided by the Goods and Services Tax Network (GSTN). The striking findings are that India's
internal integration is strong, and substantially stronger than conventional wisdom believes. The Survey
produces new estimates of the effectiveness of targeting of major current programs, contrasting the wedge
between the number of poor in a district and the amount of funding it receives. This leads naturally to a
discussion of providing a Universal Basic Income (UBI) that has emerged as a raging new idea both in
advanced economies and in India. It is also an honour that this year's Survey has a contribution from the
Honourable Minister of Finance.

Indians are on the Move: New estimates based on railway passenger traffic data reveal annual work-related
migration of about 9 million people, almost double what the 2011 Census suggests.

Political Democracy but Fiscal Democracy? India has 7 taxpayers for every 100 voters ranking us 13th
amongst 18 of our democratic G-20 peers.

India Trades More Than China: As of 2011, India’s openness - measured as the ratio of trade in goods and
services to GDP has far overtaken China’s, a country famed for using trade as an engine of growth.

The year was marked by two major domestic policy developments- Goods and Services Tax (GST), and
the action to demonetise the two highest denomination notes.

The GST will create a common Indian market, improve tax compliance and governance, and boost
investment and growth; it is also a bold new experiment in the governance of India’s cooperative federalism.
Demonetisation is unprecedented in international economic history, in that it combined secrecy and
suddenness amidst normal economic and political conditions. All other sudden demonetisations have
occurred in the context of hyperinflation, wars, political upheavals, or other extreme circumstances. But the
Indian economy had been growing at the fastest clip in the world on the back of stable macroeconomics
and an impressive set of reforms. In such normal circumstances, demonetisations—such as the one
announced recently in Europe— tend to be phased in gradually.

Demonetisation has had short-term costs but holds the potential for long term benefits. Follow-up actions
to minimize the costs and maximise the benefits include: fast, demand-driven, remonetisation; further tax
reforms, including bringing land and real estate into the GST, reducing tax rates and stamp duties; and
acting to allay anxieties about over-zealous tax administration. These actions would allow growth to return
to trend in 2017-18, following a temporary decline in 2016-17.

The aim of the action was fourfold: to curb corruption, counterfeiting, the use of high denomination notes
for terrorist activities, and especially the accumulation of “black money”, generated by income that has not
been declared to the tax authorities. Demonetisation has the potential to generate long-term benefits in
terms of reduced corruption, greater digitalization of the economy, increased flows of financial savings, and
greater formalization of the economy, all of which could eventually lead to higher GDP growth, better tax
compliance and greater tax revenues.
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The government has:

O Overhauled the bankruptcy laws so that the “exit” problem that pervades the Indian economy--with
deleterious consequences highlighted in last year's Survey--can be addressed effectively and
expeditiously;

O Caodified the institutional arrangements on monetary policy with the Reserve Bank of India (RBI), to
consolidate the gains from macroeconomic stability by ensuring that inflation control will be less
susceptible to the whims of individuals and the caprice of governments; and

O Solidified the legal basis for Aadhaar, to realise the long-term gains from the JAM trifecta (Jan
Dhan-Aadhaar-Mobile), as quantified in last year’s Survey.

The government enacted a package of measures to assist the clothing sector that by virtue of being export-
oriented and labour intensive could provide a boost to employment, especially female employment. The
National Payments Corporation of India (NPCI) successfully finalized the Unified Payments Interface (UPI)
platform. By facilitating inter-operability it will unleash the power of mobile phones in achieving digitalization
of payments and financial inclusion, and making the “M” an integral part of the government's flagship “JAM”-
Jan Dhan, Aadhaar, Mobile-- initiative.

Further FDI reform measures were implemented, allowing India to become one of the world’s largest
recipients of foreign direct investment. For India, the external developments are of significant consequence.
In the short run, the change in the outlook for global interest rates as a result of the US elections and the
implied change in expectations of US fiscal and monetary policy will impact on India’s capital flows and
exchange rates. The medium-term political outlook for globalisation and in particular for the world’s “political
carrying capacity for globalisation” may have changed in the wake of recent developments. The stagnant
or declining trade at Global level will affect India’s export and growth prospects. Developments in the US,
especially the rise of the dollar, will have implications for China’s currency and currency policy. If China is
able to successfully re-balance its economy, the spillover effects on India and the rest of the world will be
positive. On, the other hand, further declines in the yuan, even if dollar-induced, could interact with
underlying vulnerabilities to create disruptions in China that could have negative spillovers for India.

GDP and Inflation

O Real GDP growth in the first half of the year was 7.2 percent and somewhat lower than the 7.6
percent rate recorded in the second half of 2015-16.

O Core inflation has, however, been more stable, hovering around 4.5 percent to 5 percent for
the year so far. The outlook for the year as a whole is for CPI inflation to be below the RBI's
target of 5 percent, a trend likely to be assisted by demonetisation.

0 During the first half of the fiscal year, the main factor was the contraction in imports, which was
far steeper than the fall in exports. But during October-December, both exports and imports
started a long-awaited recovery, growing at an average rate of more than 5 per cent. The
improvement in exports appears to be linked to improvements in the world economy, led by
better growth in the US and Germany.

Impact on supply of cash and money and interest rates
O Demonetisation is also very unusual in its monetary consequences. It has reduced sharply, the
supply of one type of money— cash—while increasing almost to the same extent another type

of money—demand deposits. This is because the demonetized cash was required to be
deposited in the banking system.
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Demonetisation coincided with the announcement of the US election results which also heralded a
regime economic shift in the US. Hence, the impacts on India are compared with comparable emerging
market countries to isolate, albeit imperfectly, the demonetisation effect.

Outlook for 2017-18

Fiscal outlook

O

The increase in the tax to GDP ratio of about 0.5 percentage points in each of the last two
years, owing to the oil windfall will disappear. In fact, excise-related taxes will decline by about
0.1 percentage point of GDP, a swing of about 0.6 percentage points relative to FY2017. There
will be a fiscal windfall both from the high denomination notes that are not returned to the RBI
and from higher tax collections as a result of increased disclosure under the Pradhan Mantri
Garib Kalyan Yojana (PMGKY).

It appears that the GST will probably be implemented later in the fiscal year. The transition to
the GST is so complicated from an administrative and technology perspective that revenue
collection will take some time to reach full potential. Combined with the government’s
commitment to compensating the states for any shortfall in their own GST collections (relative
to a baseline of 14 percent increase), the outlook must be cautious with respect to revenue
collections. The fiscal gains from implementing the GST and demonetisation, while almost
certain to occur, will probably take time to be fully realized. Muted non-tax revenues and
allowances granted under the 7th Pay Commission could add to pressures on the deficit.

The macroeconomic policy stance for 2017-18

O

An economy recovering from demonetisation will need policy support. On the assumption that
the equilibrium cash-GDP ratio will be lower than before November 8, the banking system will
benefit from a higher level of deposits. Thus, market interest rates—deposits, lending, and
yields on government securities—should be lower in 2017-18 than 2016-17.

Redistribution: universal basic income (UBI) as a radical new vision

O

O

Serious consideration is to be given to the new idea of a universal basic income as a more
effective way of achieving Mahatma Gandhi’s objectives of “wiping every tear from every eye.”
There is misallocation for six of the largest programmes; it contrasts the share of poor in India’s
districts with the shortfall in allocation of funds to them. This shortfall defined as the difference
in the share of fund allocation and the share of the poor.

A universal basic income, UBI for short. UBI has three components: universality,
unconditionality, and agency (by providing support in the form of cash transfers to respect, not
dictate, recipients’ choices). As the above two quotes suggest Gandhiji would have been
conflicted by it. A universal basic income is, like many rights, unconditional and universal: it
requires that every person should have a right to a basic income to cover their needs, just by
virtue of being citizens.

UBI is being thought of for a number of reasons like, social justice, poverty reduction, poor
being treated as objects of the government policy, society’s obligation to guarantee a minimum
living standard, the weakness of existing welfare schemes which have done misallocation,
leakages and exclusion of the poor.

The Mahatma as moralist would have had doubts because of seeing uncompensated rewards
as harming responsibility and effort. Recognizing the difficulty of exit, the Mahatma as astute
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political observer would have anxieties about UBI as being just another add-on government
programme. But on balance he may have given the go-ahead to the UBI.

Exchange rate policy

O

India has managed to maintain export competitiveness despite capital inflows and inflation that
has been greater than in trading partners. Reflecting this, India’s global market share in
manufacturing exports has risen between 2010 and 2015. The policy implication is that if India
is concerned about competitiveness and the rise of exporters in Asia, it should monitor an
exchange rate index that gives more weight to the currencies of these countries.

Trade policy

O

The environment for global trade policy has probably undergone a paradigm shift in the
aftermath of Brexit and the US elections. These are likely to be exacerbated by macro-
economic developments in the United States, and in particular the sharp rise in the dollar that
is already under way: since November 8, 2016 the dollar has appreciated by 5.3 percent by
end December before recovering to 3.1 percent in January 2017 in nominal terms against an
index of partner countries. India must play a more proactive role in ensuring open global
markets.

A vacuum in international trade leadership is being created which must be filled with voices
and influences such as India’s that favour open markets. This will require that India also be
more willing to liberalize its own markets, a greater “openness to its own openness.”

India’s soon-to-recede demographic dividend

O

T D,

The Year 2016 was a turning point in global demographic trends. It was the first time since
1950 that the combined working age (WA) population (15-59) of the advanced countries
declined. India, seems to be in a demographic sweet spot with its working-age population
projected to grow by a third over the same period; India’s demographic cycle is about 10-30
years behind that of the other countries, indicating that the next few decades present an
opportunity for India to catch up to their per capita income levels. Demographically speaking,
there are two policy concerns: a soon-to begin-ageing India and a young India.

Of course, heterogeneity within India offers greater labour mobility, which would reduce this
demographic imbalance. India will approach, within four years, the peak of its demographic
dividend meaning that the positive impact will slow down.)

Over three years, the Survey has probably fallen short of lofty standards. But they have been
— and must be — the aspiration for this and all Surveys to come
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KEY BUDGET PROPOSALS

INCOME TAX RATES

TDS

TDS RATES FOR ASSESSMENT YEAR 2018-19 (FINANCIAL YEAR 2017-18)

(A) On payments to Residents (subject to notes below)

Partner- | Individual,
Sr. . o } ) Company ship HUF, AOP,
No. Payments to Resident Payee Criteria for Deduction Section Firm BOI
Rate (%)
Pre-mature withdrawals from Pavment in excess of RS
1 Employee Provident Fund 503600 " 192A - - 10
Scheme (Note 1) '
2 Interest on Securities (Note 2) | No Threshold Limit 193 10 10 10
Interest on Bank Deposits, Payment in excess of Rs. 10 10 10
. . . 10,000 194A
Co-operative society carrying
3 on banking business and
Deposits with Post Office
(Note 3)
. 194A
Payment in excess of Rs.
Other Interest 5,000 10 10 10
Winning From Lotteries
crossword puzzles, card Payment in excess of Rs.
4 games and other games of 10,000 1948 30 30 30
any sort
5 Winning From Horse Race Eg)gggm In excess of Rs. 194BB 30 30 30
Insurance Commission Payment in excess of
! (Note 5) Rs. 15,000 194D > 5 5
Payment in excess of Rs.
6 Z)a yment to contractors (Note 30,000 per transaction or | 194C 2 2 1
Rs. 1,00,000 p.a.
Sum received for Life
Insurance Policy including Payment in excess of Rs.
8 bonus [except exempt under 100,000 p.a. 194DA 1 1 1
section 10(10D)]
Commission on Sale of Payment in excess of Rs.
9 Lottery Tickets 15,000 194G ° 5 5
Other Commission / Payment in excess of Rs.
10 Brokerage 15,000 194H ° 5 5
Rent for Land or Building/ Payment in excess of Rs.
1 Furniture and Fixture 1,80,000 p.a. (In case rent 1941(b) 10 10 10
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Partner- | Individual,
Sr. . o } ) Company ship HUF, AOP,
No. Payments to Resident Payee Criteria for Deduction Section Firm BOI
Rate (%)
Rent for Plant & machinery, is directly paid to REITs
Equipments no TDS is required) 1941(a) 2 2 2
Consideration for transfer of Sale Consideration must
12 Immovable Property (other exceeds Rs. 50.00.000 1941A 1 1 1
than agricultural land) T
Rent exceeds Rs. 5
13 Income by way of Rent 50,000 p.m. or part 194-1B 5 5
(Note 7) thereof
Monetary Payment in
14 respect of Agreem_ent No Threshold Limit 194-1C 10 10 10
referred to in Section 45
(5A) (Note 8)
15 Professional Fees / Royalties / gg;gggnt; excess of Rs. 1947 10 10 10
FTS (Note 9) OOUP-a.
Professional Fees (for Payment in excess of 1943
16 certain payees) (Note 10) Rs. 30,000 p.a. 2 2 2
Consideration for compulsory
acquisition of Immovable Payment in excess of Rs. 194LA
17 Property (other than 2,50,000 p.a. 10 10 10
agricultural land)
Income by way of Interest
from SPV distributed by -
18 | Business Trusts i.e. REITs & | N Threshold Limit 194LBA 110 10 10
Invits
Income other than business
income distributed by an _
19 Alternate Investment Fund No Threshold Limit 194LBB 10 10 10
(Category | & 1)
Income in respect of
20 Investment in Securitization No Threshold Limit 194LBC 30 30 30
Trust
Payments in respect of
deposits under National Payment in excess of Rs.
21 Savings Scheme, etc Central 2,500 p.a. 194EE 10 10 10
Govt Schemes
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Notes:

1. TDS to be deducted at maximum marginal rate in case PAN is not furnished by the deductee.
2. In case payment of interest on listed debentures to individuals or HUFs, TDS is required to be
deducted on payments in excess of Rs. 5,000/-
3. For interest on Bank Deposits and Deposits with Post Office, the threshold limit is Rs 10,000.
O Also applicable on payment of Interest on time deposits by co-operative banks to its members
and payment of interest on Recurring Deposit.

O Computation of interest income shall be made taking into account income credited or paid by
the bank (including all branches) who has adopted core banking solutions.

4. No TDS on payment made to contractor who owns ten or less goods carriage at any time during the
year and furnishes PAN to the person person paying or crediting such sum.

5. No TDS where the deductee furnishes a self- declaration in Form 15G/ 15H for deduction of
tax under Sections 194D.

6. No deduction shall be made under section 194-I of the Act where the income by way of rent
is credited or paid to a Real Estate Investment Trust.

7. Provisions of Section 194-IB are applicable in cases where the deductors are individuals and
HUFs other than those covered by Tax Audit under section 44AB in immediately preceding
financial year, subjects to the threshold and other conditions.

[0 Deduction under section 206AA shall not exceed Amount of Rent payable for last month
of previous year or last month of tenancy, as the case maybe

8. TDSisto be deducted under section 194-IC at 10 percent on any monetary consideration paid
under the agreement referred to in Section 45(5A).

9. Any payments to a director of a company other than those which are "salaries" are specifically
covered under section 194J.

10. TDSis to be deducted under section 194J at 2 percent where the payee is only engaged in the
business of operation of call centre.

(B) On payments to Non-Residents (subject to notes below)

Sr No | Payments to Non-Resident | Criteria for Deduction Section Rate (%)
Payee
1 Tax on Short Term Capital | On sale of shares or units of mutual funds where | 111A 15
Gains STT is paid
On sale of shares or units of mutual funds where | 45 40

STT is not paid
(a) In case of companies

(b) In case of persons other than companies 30
2 Tax on Long Term Capital | Not being long term capital gains referred to | 112 20
Gains section 10(33), 10(36) and 10(38) i.e. on listed

shares, units of an equity oriented fund, or units
of business trust i.e. REITs & Invits (Except for
transactions covered under section 112(1)(c)(iii)
on income by way of long-term capital gains | 112 10
from unlisted securities under section
112(1)(c)(iii)

3 Winning  From  Lotteries | Payment in excess of Rs. 10,000 194B 30
crossword  puzzles, card
games and other games of
any sort

4 Winning From Horse Race Payment in excess of Rs. 10,000 194BB 30
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Sr No | Payments to Non-Resident | Criteria for Deduction Section Rate (%)
Payee
5 Tax on royalty on copyrights | Agreements made / entered after 31st March, | 115A(1)(b) | 10
or on fees for technical | 1976
services matters included in
industrial policy or under
approved agreements by an
Indian  concern or by
Government of India
6 Tax on Interest On borrowings in foreign currency:-
(a) by an Indian concern or by Government of | 115A(1)(a) | 20
India other than interest referred in (b) or (c)
below
(b) On notified infrastructure debt fund 1941LB 5
(c) By Specified Companies or Business | 194LC 5
Trusts (REITs & Invits) under a loan
agreement or any long term bond
7 Income by way of interest | No Threshold Limit 194LBA 5
from SPV distributed by
Business Trusts (REITS &
Invits)
8 Income by way of Rent from | No Threshold Limit 195
SPV distributed by REITs -
9 Income other than business | No Threshold Limit 194L.BB Rate in force
income distributed by an
Alternate Investment Fund
(Category | & I1)
10 Income in respect of | No Threshold Limit 194LBC Rate in force
Investment in Securitization
Trust
11 Income by way of interest to | On Rupee denominated Bonds of Indian | 194LD 5
FIl or QFI Company and Government Securities.
12 Payments to Non-Resident | Other than to a non-resident being an Indian | 194E 20
Sportsmen/Entertainer/Sports | citizen
Association
13 Other income (a) In case of non-resident companies - 40
(b) In case of non-residents other than non- | - 30
resident companies
14 Equalization Levy (Refer Note No.6 below)
Notes:

1. Cess at 3 percent shall be levied additionally.
2. Treaty rates will differ from Country to Country. Treaty rates will apply only if Tax Residency

Certificate is produced.

3. NRI's opting to be taxed under chapter XII-A, tax shall be deductible at the rate of ten percent on

long term capital gains referred to in section 115E and twenty percent on investment income

4. W.ef. 1st April, 2010, the rate of TDS will be deducted under section 206AA at 20 percent in all
cases, if PAN is not quoted by the deductee. However, this condition is not applicable

|
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- in respect of Royalties, FTS, Interest and Capital Gains on compliance of conditions in
Rule 37BC
- inrespect of Interest covered under section 194LC

5. TDS is to be deducted at "Rate in Force". The term "Rate in force" means rate as per Income Tax
Act, 1961 or Relevant DTAA rate which is beneficial.

6. It may be noted that a new levy viz. Equalisation Levy has been introduced for online advertisement
/ digital advertising space services provided by a non-resident to a resident or a permanent
establishment of non-resident in India. The rate for such levy shall be six percent of the
consideration. The date of applicability is yet to be notified.

7. Concessional TDS rate on Interest Payments under section 194LC shall now be available in
respect of borrowings made before 1st July, 2020.

8. Concessional TDS rate on Interest Payments under section 194LD shall now be available in
respect of borrowings made before 1st July, 2020.

9. The beneficial provisions shall be applicable with retrospective effect from 1st April, 2013.

10. TDS is to be deducted at "Rate in Force". The term "Rate in force" means rate as per Income Tax
Act, 1961 or Relevant DTAA rate whichever is beneficial.

TCS

TCS RATES FOR ASSESSMENT YEAR 2018-19 (FINANCIAL YEAR 2017-18)

Sr No Nature of | Criteria for Collection Percentage*
Goods/Contract/License /Lease
1 Alcoholic  Liquor for  Human | No Threshold Limit 1
Consumption
2 Tendu Leaves No Threshold Limit 5
3 Timber obtained under a Forest | No Threshold Limit 25
Lease
4 Timber obtained by any mode other | No Threshold Limit 2.5
than under a Forest Lease
5 Any other Forest produce No Threshold Limit 25
6 Scrap No Threshold Limit 1
7 Minerals, being Coal or Lignite or | No Threshold Limit 1
iron ore
8 Motor Vehicle Payment in excess of Rs. 10,00,000/- 1
9 Cash Sale of Bullion Payment in excess of Rs. 2,00,000/- 1
11 Cash Sale of any other goods | Payment in excess of Rs. 2,00,000/- 1
(other than bullion and jewellery)
or Providing any service for Cash
12 Transfer of right or interest in any | No Threshold Limit 2
Parking Lot or Toll Plaza or Mining
and Quarrying (other than of mineral
oil) under any contract, license and
lease

Note 1 "No TCS shall be deducted where the buyer is the Central Government, a State Government,
an embassy, a High Commission, legation, commission, consulate and the trade

T D,
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representation of a foreign State; local authority as defined in explanation to clause (20) of
Section 10;a public sector company which is engaged in the business of carrying
passengers."”

e In case of a non-resident Individual, HUF, AOP, BOI or Artificial Jurisdictional Person and the
amount Of deduction exceeds Rs 1 crore, then surcharge will be applicable at the rate of 15%.

In case of a non-resident Co-operative Society or Firm and the amount of deduction exceeds Rs 1
crore, then surcharge will be applicable at the rate of 12% of such tax.

In case of a every company other than domestic company and the amount of deduction exceeds
Rs 1 crore but upto 10 crores, then surcharge will be applicable at the rate of 2% of such tax. If the
amount of deduction exceeds Rs 10 crores, then the surcharge will be applicable at the rate of 5%
of such tax.

e In case of an Individual, HUF, AOP, BOI or Atrtificial Jurisdictional Person and the amount of
deduction exceeds Rs 1 crore, then surcharge will be applicable at the rate of 15% subject to
marginal relief.

In case of an Firm, Local Authority or Co-operative Society and the amount of deduction exceeds
Rs 1 crore, then surcharge will be applicable at the rate of 12% subject to marginal relief.

In case of a every domestic company and the amount of total income exceeds Rs 1 crore but
upto 10 crores, then surcharge will be applicable at the rate of 7% of such income-tax. If the
amount of total income exceeds Rs 10 crores, then the surcharge will be applicable at the rate of
12% of such income-tax.

In case of a every company other than domestic company and the amount of total income
exceeds Rs 1 crore but upto 10 crores, then surcharge will be applicable at the rate of 2% of such
income-tax. If the amount of total income exceeds Rs 10 crores, then the surcharge will be
applicable at the rate of 5% of such income-tax.

e Certificate for deduction at lower rate can be applied for sections 192, 193, 194, 194A, 194C,
194D, 194G, 194H, 194-1, 194J, 194K, 194LA, 194LBB, 194LBC and 195.

e Certificate for nil rate of tax deduction can be applied for sections 194, 194EE, 192A, 193, 194A,
194DA, 194K, 194-|

e No TDS where the deductee furnishes a self- declaration in Form 15G/ 15H for deduction of tax
under Sections 194, 194EE, 192A, 193, 194A, 194D, 194DA, 194-1 and 194K.
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FOREIGN POLICY ANNOUNCEMENTS

1. Foreign Exchange Regulations

O The Foreign Investment Promotion Board (FIPB) offered a single window clearance for
applications on Foreign Direct Investment (FDI) in India that are under the approval route.
O The FIPB has successfully implemented e-filing and online processing of FDI applications.

O The sectors under automatic route did not require any prior approval from the FIPB and are
subject to only sectoral laws & caps. A stage has been reached where FIPB can be abolished.

O The Budget proposes to abolish the FIPB in 2017-18 and create a new framework. A roadmap
for the same will be announced in the next few months.

O In the meantime, further liberalization of FDI policy is under consideration and necessary
announcements will be made in due course.

2. International Taxation

O Section 9: Indirect transfer provisions not to apply to Category | and Category Il Foreign
Portfolio Investors
New explanation 5A has been inserted to section 9 to clarify that Explanation 5 to section 9 shall
not apply to any asset or capital asset mentioned therein being investment held by non-resident,
directly or indirectly, in a Foreign Institutional Investor registered as Category-lI or Category-I
Foreign Portfolio Investor under the Securities and Exchange Board of India (Foreign Portfolio
Investors) Regulations, 2014, as these entities are regulated and broad based. Finance Act, 2012
has inserted provisions relating to indirect transfer and whereby an asset or capital asset, being
any share or interest in a company or entity registered or incorporated outside India is deemed to
be situated in India, if the share or interest derives, directly or indirectly, its value substantially from
the assets located in India. This amendment to section 9 will apply retrospectively from assessment
year 2012-13 onwards.

[0 Section 9A: Corpus threshold condition shall not apply to off shore funds in year of winding
up
In order to avail benefit of section 9A, an offshore investment fund, amongst other conditions, needs
to have an average monthly corpus fund of rupees hundred crores. Section 9A is amended to
provide that this eligibility condition shall not apply to an offshore investment fund in the previous
year in which the fund is being wound up. This amendment will retrospectively apply from
assessment year 2016-17 onwards.

O Section 47: Capital gain on transfer of Rupee Denominated Bonds issued outside India by
one non-resident to another exempt
New clause (viiaa) has been inserted in section 47 to provide that any transfer of capital asset,
being rupee denominated bond of Indian company issued outside India, by a non- resident to
another non- resident shall not be regarded as transfer for the purposes of computation of capital
gains.
Further in fifth proviso to section 48 it was provided that gains arising on account of appreciation of
rupee against a foreign currency at the time of redemption of rupee denominated bond of an Indian
company to secondary holders shall be ignored for the purposes of computation of full value of
consideration in respect of bonds subscribed by the non-resident. It is now clarified that the benefit
of the proviso shall be available in respect of bonds held by the non-resident and shall not be limited
to bonds subscribed only. These amendments will take effect from 1st April, 2018.
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O Sections 90 and 90A: Clarification with regard to interpretation of 'terms' used in an
agreement entered into under section 90 and 90A
With a view to bring in more clarity in the Act and to avoid litigation in respect of interpretation of
‘terms’ used in an agreement entered under Sections 90 and 90A, new Explanations to the sections
90 and 90A are inserted. It provides that where any ‘term’ used in an agreement entered into under
Section 90 and 90A of the Act, is defined under the said agreement, the term shall be assigned the
meaning as provided in the said agreement. Further, if the said ‘term’ is not defined in the
agreement, but it is defined in the Act, it shall be assigned the meaning as defined in the Act or
given under explanation issued by the Central Government.This amendment will take effect from
1st April, 2018.

[0 Section 94B: Restriction on deduction in respect interest paid/payable to associated
enterprise (thin capitalization)
New section 94B has been introduced to provide that where an Indian company or permanent
establishment of foreign company in India, being borrower pays interest or similar consideration
exceeding rupees one crore, which is deductible in computing income chargeable under the head
“Profits and gains from business and profession” shall be limited to 30% of EBITDA (earnings
before interest, taxes, depreciation and amortization) or interest paid to associated enterprise,
whichever is less. Further, for the purpose of determining borrowings from associated enterprises,
the funds borrowed from a non-associated lender shall also be deemed to be borrowed from an
associated enterprise if such borrowing is based on implicit or explicit guarantee of non-resident
associated enterprise. It is however provided that excessive interest which is not deductible shall
be allowed to be carry forward for 8 assessment years immediately succeeding the assessment
year in which the interest was first computed to be set-off against income of that respective year
subject to overall limit as explained above.
The provisions of this section shall not apply to entities engaged in Banking or Insurance business.
This amendment will apply from assessment year 2018-19 onwards.

3. Provisions relating to Transfer Pricing

[0 Section 92CE: Secondary adjustments introduced with respect to transfer pricing.
The Finance Bill has introduced a new section 92CE to provide that a secondary adjustment shall
be made by the assessee where there is a primary adjustment made suomotu by the assessee in
his return of income; or made by the Assessing Officer which has been accepted by the assessee;
or determined by an advance pricing agreement entered into by the assessee under section 92CC,;
or made as per the safe harbour rules framed under section 92CB; or arising as a result of
resolution of an assessment by way of the mutual agreement procedure under an agreement
entered under section 90 or 90A for avoidance of double taxation.
Where as a result of the primary adjustment, there is an increase in the total income or reduction
in the loss of the assessee, the assessee is required to repatriate the excess money available with
the associated enterprise to India, as may be prescribed. If the repatriation is not made within the
prescribed time, the excess money shall be deemed to be an advance made by the assessee to
such associated enterprise and the interest on such advance, shall be computed as the income of
the assessee, in the manner as may be prescribed.
This section shall not apply where the primary adjustment made in any previous years does not
exceed one crore rupees and where the primary adjustment is made in respect of an assessment
year commencing on or before 1st April, 2016.
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For this purpose the terms “excess money”, “primary adjustment” and “secondary adjustment” has
been defined in the said section.

These amendments will take effect from 1st April, 2018 and will, accordingly, apply in relation to
the assessment year 2018-19 and subsequent assessment years.

O Section 92BA and 40A: Provisions relating to specified domestic transaction

Clause (i) of section 92BA of the Act has been omitted which implies that any expenditure incurred
in respect of which payment has been made by the assessee to certain "specified persons” covered
under section 40A(2)(b) is out of the ambit of section 92BA and therefore not to be treated as
specified domestic transaction.

A consequential amendment has been made in section 40A whereby for all the assessment year
commencing on or after 1st day of April 2017 the proviso to clause (a) of sub section 2 of section
40A shall not be applicable and therefore any expenditure made in respect of which payment has
been made by the assessee to certain "specified persons" covered under section 40A(2)(b) may
be disallowed by the assessing officer if he is of the opinion that such expenditure is excessive or
unreasonable having regard to the fair value of such transaction.
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DOMESTIC TAXATION

Personal Tax
O The tax rate for individual has been decreased from 10 per cent to 5 per cent for the income slab
of Rs.2,50,00/- (or Rs. 3,0,001/- as the case may be) to Rs.5,00,000/-.

Surcharge for (Individuals)
O Surcharge is proposed to be levied at 10 per cent on income exceeding Rs. 50 lacs but not
exceeding Rs. 1 crore. The same shall be in addition to the existing surcharge at 15 per cent on
the income exceeding Rs. 1 crore. Marginal Relief shall be available

Corporate Tax
O The rate of tax for domestic companies with turnover or gross receipts not exceeding Rs. 50 crores
during financial year 2015-16 will be 25 per cent. For other domestic companies, the rate of 30 per
cent shall continue to apply.
e The rate of tax payable by Foreign Companies has not been changed and remains at 40
per cent.
O Surcharge remains unchanged at 7 per cent and 12 per cent for domestic companies and 2 per
cent and 5 per cent for foreign companies.

O Provisions Affecting Individuals

O Section 71: Limit on the set off of loss under the head income from house property against
any other head of income.
Section 71 deals with set off of losses from one head against income from other head. A new
subsection (3A) is inserted in section 71, restricting the set off of loss from Income from house
property against any other head of Income to Rs. 200,000/- for any assessment year.
This amendment will apply from assessment year 2018-19 onwards.

[0 Section 80CCD: Deduction in respect of contribution to pension scheme of Central
Government
In order to provide parity between an individual who is an employee and an individual who is self-
employed, Section 80CCD has been amended to include persons other than salaried persons to
be able to claim deduction in respect of contribution made under a pension scheme as notified by
the Central Government, up to 20% of gross total income from the existing 10%.
This amendment will take effect from 1st April, 2018 and, will accordingly apply in relation to
assessment year 2018-19 and subsequent years.

O Section 80CCG: Non allowability of deduction for amount invested on or after 1st April, 2017
in shares or units eligible for deduction under section 80CCG
Section 80CCG, allows deduction to the extent of 50% of amount invested in equity shares as
specified therein provided the deduction does not exceed Rs.25,000/-. Further the deduction was
allowed for 3 consecutive assessment years beginning with the assessment year relevant to the

o D),
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previous year in which the listed equity shares or listed units of equity oriented funds are first
acquired.

A new sub section (5) has been inserted to section 80CCG to provide that no deduction in respect
of investment made under an equity savings scheme under sec 80CCG shall be allowed from
Assessment year 2018-19 onwards. However, assessee who has acquired shares/ units under the
scheme and claimed deduction under section 80CCG on or before Assessment year 2017-18 shall
be allowed deduction till Assessment year 2019-20, if he is otherwise eligible to claim the deduction
in accordance with the other provisions of this

This amendment will apply from assessment year 2018-19 onwards.

[0 Section 80G: Restricting Cash Donations
Section 80G has been amended to provide that no deduction shall be allowed in respect of any
donation exceeding Rs. 2000/- if paid in cash.

O Section 87A: Rebate of income-tax in case of certain individuals.
The existing provisions of the section 87A allowed a resident individual a rebate of upto Rs. 5,000
from the income-tax payable if the total income did not exceed Rs. 5,00,000 which is now amended
to allow a maximum amount of rebate of Rs. 2,500 if the total income on which tax is payable does
not exceed Rs. 3,50,000.
These amendments will take effect from 1st April, 2018 and will, accordingly, apply in relation to
the assessment year 2018-19 and subsequent assessment years.

[0 Section 234C: Rationalization relating to advance tax
Section 234C has been amended to provide that if there is a shortfall in the payment of advance
tax on account of under-estimation or failure in estimation of such income referred to in section
115BBDA, interest under section 234C shall not be levied if the assessee makes good the shortfall
by 31st March of the financial year.

O Provisions relating to Small Businesses

[0 Section 44AA: Increasing the threshold limit for maintenance of books of accounts in case
of Individuals and HUF
Section 44AA was amended to provide that individuals and HUFs carrying on business or
profession, other than those carrying on certain specified professions, will be required to maintain
books of account only if income from such business or profession exceeded Rs. 2.5 lakhs
(increased from Rs. 1.2 lakhs), or the total sales, turnover or gross receipts exceeded Rs. 25 lakhs
(increased from Rs. 10 lakhs). For other class of persons, the earlier limits would continue to be
applicable.

O Section 44AB: Exclusion of certain specified person from requirement of audit of accounts
Section 44AB has been amended to provide that for taxpayers declaring income in accordance
with section 44AD (i.e. on a presumptive basis), and total sales, turnover or gross receipts of the
business does not exceed Rs. 2 crores, are exempted from having their books of account audited.

O Section 44AD: Measures for promoting digital payments in case of small unorganized
businesses
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Section 44AD has been amended to provide that while computing the deemed income of on a
presumptive basis will be calculated at a lower rate of 6% of such amounts that are received by an
account payee cheque or bank draft or use of electronic clearing system through a bank account.
For other manner of receipts, the rate of 8% would continue to apply.

Section 211 & 234C: Rationalization relating to advance tax

Section 211 has been amended to provide that those assessees who declare profits and gains in
accordance with presumptive taxation regimes under section 44AD or section 44ADA shall be liable
to pay advance tax in only one annual instalment on or before the 15th of March of that year,
instead of in quarterly instalments.

Section 234C has been amended to provide that assessees that are liable to pay advance tax in a
single annual instalment would have to pay simple interest at the rate of 1% on the shortfall between
the amount of advance tax paid and the actual tax due on returned income.

rovisions affecting Corporates

Section 43B: Extension of scope to include payments of interest to Co-operative Banks

Section 43B of the Act provides for admissibility of certain deductions only on payment basis. Now,
considering amendment under section 43D of the Act, corresponding amendment is made under
section 43B of the Act to provide that any sum payable by the assessee as interest on any loan or
advance from a co-operative bank (other than a primary agricultural credit society or a primary co-
operative agricultural and rural development bank) shall be allowed as deduction if it is actually
paid on or before the due date of furnishing the return of income of the relevant previous year.

Section 47(vic): Cost of acquisition in Tax neutral demerger of a foreign company

Under section 47(vic) of the Act, transfer of shares of an Indian company by a demerged foreign
company to a resulting foreign company is not regarded as transfer. In respect of shares of such
Indian Company, section 49 of the Act is amended so as to provide that, the cost of acquisition of
shares of such Indian company referred to in section 47(vic) of the Act, shall be the same as it was
in the hands of demerged foreign company.

This amendment will take effect from 1st April, 2018

Section 47, 49 and 2(42A): Transfer by way of conversion of preference shares into equity
shares

A new clause to Section 47 of the Act is amended by inserting a new clause which provides that
any transfer by way of conversion of preference shares into equity shares will not be regarded as
a transfer

Further, consequential amendments are also made in section 49 and section 2(42A) in respect of
cost of acquisition and period of holding.

Section 49 has been amended to provide that the cost of acquisition of preference shares shall be
the cost of acquisition for equity shares so acquired pursuant to conversion.

A new sub clause in explanation 1 to Clause (i) of section 2(42A) has been inserted to provide that
the period of holding for equity shares acquired by way of conversion of preference shares shall
also include period for which the preference shares were held by the assessee prior to the
conversion.

These amendments are applicable with effect from 1st day of April, 2018

Section 50CA: Fair Market Value to be full value of consideration in case of unquoted shares
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Under the existing provisions of the Act, income chargeable under the head ‘Capital Gains’ is
computed by taking into account the amount of full value of consideration received or accrued on
transfer of a capital asset. In order to ensure that the full value of consideration is not understated,
the Act also contained provisions for deeming of full value of consideration in certain cases such
as deeming of stamp duty value as full value of consideration for transfer of immovable property in
certain cases.

In order to rationalise the provisions relating to deeming of full value of consideration for
computation of income under the head ‘Capital Gains’, a new sec. 50CA is inserted to provide that
where consideration for transfer of share of a company (other than quoted share) is less than the
Fair Market Value (FMV) of such share determined in accordance with the prescribed manner, the
FMV shall be deemed to be the full value of consideration for the purposes of computing income
under the head ‘Capital Gains’.

This amendment will take effect from 1st April, 2018 and will, accordingly, apply in relation to the
assessment year 2018-19 and subsequent assessment years.

O Section 112: Clarification regarding the applicability of section 112
Amendment has been made in section 50 of the Finance Act, 2016 in order to clarify that the
amendment made by finance Act 2016 shall apply retrospectively from 1st April, 2013 instead of
1st April, 2017.

O Section 115JAA and 115JD: Rationalization of MAT / AMT credit in case of foreign tax credit
(FTC)
Section 115JAA and 115JD providing for carry forward of MAT and AMT has been amended to
provide that the amount of MAT/ AMT credit shall not be allowed to be carried forward to
subsequent year to the extent such credit relates to the difference between the amount of FTC
allowed against MAT/ AMT liability and FTC allowable against the tax liability computed under
normal provisions of the ITA.
Further, the time limit for carry forward of MAT / AMT credit has been increased to 15 years from
10 years.
Effective from AY 2018-19 and subsequent assessment years.

[0 Section 155: Enabling claim of credit for foreign tax paid in cases of dispute

A new sub-section (14A) is inserted to section 155 to enable the assessee to claim the credit of
income tax paid in any country outside India for which credit was denied to the assessee on the
ground that the payment of such foreign tax was in dispute. It is now provided that the assessee
can claim credit of such tax paid within six months from the end of the month in which the dispute
is settled on submission of proof of settlement of such dispute and evidence that the foreign tax
has been paid. Further, an undertaking that credit of such foreign tax paid has not been directly or
indirectly claimed or shall not be claimed for any other assessment year is to be provided by the
assessee.

This amendment will take effect from 1st April, 2018.

Promoting Digital Economy

O Section 35AD & Section 43 — Disallowance of depreciation and capital expenditure on cash
payment
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Section 35AD has been amended to provide that no deduction will be allowed on any expenditure
in respect of which payment exceeding Rs. 10,000/- is made to a person in a day, otherwise than
by account payee cheque/ draft or electronic clearing system.

Section 43 has been amended to provide that any expenditure incurred for acquisition of any asset
in respect of which payment exceeding Rs. 10,000/- is made to a person in a day, otherwise than
by account payee cheque/ draft or electronic clearing system, shall be ignored for the purpose of
determination of actual cost of asset.

Section 43 of the Act has been amended to provide that where any capital asset in respect of which
a deduction has been allowed under section 35AD is deemed to be the income of the assessee in
accordance with the provisions of sub-section (7B) of the said section, the actual cost to the
assessee shall be the actual cost to the assessee, as reduced by an amount equal to the amount
of depreciation calculated at the rate in force that would have been allowable had the asset been
used for the purposes of business since the date of its acquisition.

These amendments shall apply in relation to assessment year 2018-19 and subsequent years.

O Section 40A — Measures to discourage cash transactions
Section 40A(3) has been amended to reduce the limit for disallowances of payments made in cash
from Rs. 20,000/- to Rs. 10,000/-. This amendment shall apply in relation to assessment year 2018-
19 and subsequent years.

OO0 Section 269ST — Restriction on cash transactions
Section 269ST has been introduced with effect from 1st April 2017, to provide that no person shall
receive Rs. 3 lakhs or more in aggregate from a person in a day, in respect of a single transaction,
in respect of transactions relating to one event/occasion from a person otherwise than by account
payee cheque/draft or electronic clearing system. The said restriction shall not apply to
Government, any banking company, post office, savings bank or co-operative bank.
Further, such other persons or class of persons or receipts may be notified by the Central
Government, for reasons to be recorded in writing, on whom the proposed restriction on cash
transactions shall not apply.
Section 271DA has also be inserted into the Act to provide for levy of penalty equal to the amount
of money received in contravention of section 269ST on such persons receiving the money.
The said penalty shall however not be levied if the person proves that there were good and sufficient
reasons for such contravention.
Transactions of the nature referred to in section 269SS and section 206C relating to tax collection
at source on cash sale of jewellery are not covered by these sections.

Provision relating to Affordable Housing Scheme

[0 Section 2(42A): Incentives for Promoting Investment in immovable property
Third proviso to section 2(42A) of the Act has been amended to provide that immovable property
being capital asset shall be short term capital asset if it is held for a period less than 24 months
instead of 36 months. Accordingly, any capital asset being immovable property shall be treated as
long term capital asset if it is held for period more than 24 months.
This amendment will take effect from 1st April, 2018.

O Section 80-IBA: Deduction in respect of profits and gains derived from developing and
building housing projects
The existing provisions of section 80-IBA provides for 100 per cent deduction in respect of the
profits and gains derived from developing and building certain housing projects subject to specified
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conditions. The conditions specified, include the limit of 30 square meters for the built-up area of
residential unit in respect of project located in the Chennai, Delhi, Kolkata and Mumbai or within 25
kms from the municipal limits of these four cities. Further, in order to be eligible to claim deductions,
the project is to completed within a period of three years.

Itis provided to amend section 80-IBA to modify certain conditions specified for claiming deduction.
For applying the condition relating to the area, unit of measurement has been modified to "carpet
area" from the “built-up area”. Further, the restriction of 30 square meters on the size of residential
units shall not apply to the place located within a distance of 25 kms from the municipal limits of
the Chennai, Delhi, Kolkata or Mumbai. It is now provided that benefit of the deduction shall be
available to the projects completed within a period of five years instead of three years.

This amendment will take effect from 1st April, 2018.

O Section 10(37A): Tax Incentive for the development of capital of Andhra Pradesh
New section 10(37A) is inserted to exempt income from capital gains arising to Individual or HUF
who was the owner of land as on 2nd June, 2014 which is notified under the provisions of Andhra
Pradesh Capital Region Development Authority Act, 2014 on transfer of such land or building or
both under land pooling scheme; or sale of land pooling ownership certificates by the said persons
received in lieu of land transferred under the scheme; or sale of reconstituted plot or land by said
persons within two years from the end of the financial year in which the possession of such plot or
land was handed over to the said persons.The aforesaid amendment will take effect retrospectively
from A.Y. 2015-16.
Further, it is provided that in case of transfer of reconstituted plot or land after the expiry of two
years from the end of the financial year in which the possession was handed to the assessee the
cost of acquisition for calculating capital gains of reconstituted plot or land shall be deemed to be
its stamp duty value on the last day of second financial year after the end of financial year in which
the possession of such plot or land was handed over to the assessee.
This amendment will take effect from 1st April, 2018.

[0 Section 45(5A): Special provisions for computation of capital gains in case of Joint
development agreement
New sub-section (5A) in the said section is inserted to provide that where the capital gains arises
to an assessee, being an individual or HUF, from the transfer of a capital asset, being land or
building or both, under joint development agreement, the capital gains shall be chargeable to
income-tax as income of the previous year in which the certificate of completion for the whole or
part of the project is issued by the competent authority. For the purpose of section 48 of the Act,
the stamp duty value on the date of issuance of said certificate in respect of the share in the project
as increased by consideration received in cash, if any, shall be deemed to be the full value of the
consideration received or accruing as a result of the transfer of the capital asset.
It is further provided that provisions of this sub-section (5A) shall not apply where the individual or
HUF transfer their share in the project to any other person on or before the date of issue of said
certificate of completion and the capital gains shall be deemed to be the income of the previous
year in which such transfer takes place in accordance with the other provisions of the Act so far as
determination of the full value of consideration received or accruing as a result of such transfer is
concerned.
New section 1941C has been inserted to provide that any person responsible for paying to a resident
any sum by way of any consideration (other than consideration in kind) under joint development
agreement shall at the time of credit of such amount or payment, whichever is earlier, deduct tax
at source at the rate of 10 per cent.
This amendment will take effect from 1st April, 2017.
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[0 Section 55: Shifting base year from 1981 to 2001 for computation of capital gains

For the purpose of computation of long term capital gain under section 48 and section 49 of the
Act, the term “cost of acquisition” and “cost of improvement” as defined in section 55 of the Act is
amended to replace the base year of indexation as April 1st, 2001. Accordingly, for the capital
assets purchased on or before 1st April, 2001 the cost of acquisition or cost of improvement
(incurred before 1st April, 2001), shall be considered as the actual cost to the assessee or the fair
market value of the asset as on April 1st, 2001, at the option of the assessee. The cost of
improvement shall include only those capital expenses which are incurred after April 1st, 2001.
These amendments will take effect from 1st April, 2018.

[0 Section 54EC: Expanding the scope of long term bonds
Under the existing provisions investment in bond issued by National Highways Authority of India or
by the Rural Electrification Corporation Limited is eligible for exemption under this section. Now
investment in any bond redeemable after three years which has been notified by the Central
Government would be also eligible for exemption under this section.
These amendments will take effect from 1st April, 2018.

[0 Section 23: Notional income for house property held as stock-in-trade

New sub-section (5) inserted to provide that where the property consisting of any building and land
appurtenant thereto is held as stock-in-trade and the property or any part of the property is not let
during the whole or any part of the previous year, the annual value of such property or part of the
property, for the period up to one year from the end of the financial year in which the certificate of
completion of construction of the property is obtained from the competent authority, shall be taken
to be Nil.

These amendments will take effect from 1st April, 2018.

Measures for Stimulating Growth

[0 Section 194 LD: Extension of eligible period of concessional tax rate on interest.
Section 194LD has been amended to provide that concessional rate of TDS @ 5% on interest
payment covered under this section will be available in respect of investments made till 1st July
2020 instead of 1st July 2017.
This amendment will take effect from 1st April, 2018 and will, accordingly, apply in relation to the
assessment year 2018-19 and subsequent years.

O Section 79 and 80-IAC: Relaxation in condition for carry forward and set off of loss in case
of Start-up companies and extending breathing time to start-up companies to claim profit-
linked deduction
The existing provisions of section 79 of the Act dealing with conditions for carry forward and set off
of losses in case of change in shareholding pattern requires the dual condition to be satisfied, i.e.,
same shareholders as well as the stake of such same shareholders to be more than 51%. The
condition of maintaining the stake of 51% by the same shareholders has been relaxed for start-up
companies referred to in section 80-1AC. This benefit is available for carry forward of losses incurred
during first 7 years of incorporation.

Further, the limiting period to get 100% deduction of profit and gains for 3 years out of 5 years has
been extended to 7 years.
Effective from AY 2018-19 and subsequent assessment years.
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[0 Section 43D: Extension of scope to Co-operative Banks

The existing provisions of section 43D of the Act, inter-alia, provides that interest income in relation
to certain categories of bad or doubtful debts received by public financial institutions, scheduled
banks, state financial corporations, state industrial investment corporations and certain public
companies shall be chargeable to tax in the previous year in which it is credited to its profit and
loss account for that year or actually received, whichever is earlier.

It is now provided that co-operative banks (other than a primary agricultural credit society or a
primary co-operative agricultural and rural development bank) shall fall within the purview of
provisions of section 43D of the Act and would be entitled to take the advantage of offering interest
income in respect of bad or doubtful debts in the year in which it is credited to the profit and loss
account or received, whichever is earlier.

O Section 36(1)(viia): Increase in deduction limit in respect of provision for bad and doubtful
debts
In order to strengthen the financial position of the entities specified in sub-clause (a) of section
36(1)(viia) of the Act which interalia includes a scheduled bank (not being a bank incorporated by
or under the laws of a country outside India) or a non-scheduled bank or a co-operative bank (other
than a primary agricultural credit society or a primary co-operative agricultural and rural
development bank), the said sub-clause is amended to enhance the present limit of deduction in
respect of provision for bad and doubtful debts from 7.5 percent to 8.5 percent of the total income
(computed before making any deduction under this clause and Chapter VIA).

Anti-abuse Measures

O Section 10(38): Exemption of long term capital gain tax
Under the existing provisions of the sec. 10(38) of the Act, the income arising from a transfer of
long term capital asset, being equity share of a company or a unit of an equity oriented fund, is
exempt from tax if the transaction of sale is undertaken on or after 1st October, 2014 and is
chargeable to Securities Transaction Tax (‘STT’)

Now, the section has been amended to provide that exemption for income arising on transfer of
equity share acquired or on after 1st day of October, 2004 shall be available only if the acquisition
of share is chargeable to Securities Transactions Tax to curb the malpractices of evasion of tax by
many persons. However, to protect the exemption for genuine cases where the Securities
Transactions Tax could not have been paid like acquisition of share in IPO, FPO, bonus or right
issue by a listed company acquisition by non-resident in accordance with FDI policy of the
Government etc. central government will notify transfers for which the condition of chargeability to
Securities Transactions Tax on acquisition shall not be applicable.

This amendment will take effect from 1st April, 2018 and will, accordingly, apply in relation to the
assessment year 2018-19 and subsequent assessment years.

O Section 50CA: Fair Market Value to be full value of consideration in case of unquoted shares
Under the existing provisions of the Act, income chargeable under the head ‘Capital Gains’ is
computed by taking into account the amount of full value of consideration received or accrued on
transfer of a capital asset. In order to ensure that the full value of consideration is not understated,
the Act also contained provisions for deeming of full value of consideration in certain cases such
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as deeming of stamp duty value as full value of consideration for transfer of immovable property in
certain cases.

In order to rationalise the provisions relating to deeming of full value of consideration for
computation of income under the head ‘Capital Gains’, a new sec. 50CA is inserted to provide that
where consideration for transfer of share of a company (other than quoted share) is less than the
Fair Market Value (FMV) of such share determined in accordance with the prescribed manner, the
FMV shall be deemed to be the full value of consideration for the purposes of computing income
under the head ‘Capital Gains’.

This amendment will take effect from 1st April, 2018 and will, accordingly, apply in relation to the
assessment year 2018-19 and subsequent assessment years.

O Section 56(2): Widening scope of Income from other sources
Under the existing provisions, any sum of money or any property which is received without
consideration or for inadequate consideration (in excess of the specified limit of Rs. 50,000) by an
individual or Hindu undivided family is chargeable to tax under the head ‘Income from other
sources’ subject to certain exceptions. Further, receipt of certain shares by a firm or a company in
which the public are not substantially interested is also chargeable to tax in case such receiptis in
excess of Rs. 50,000 and is received without consideration or for inadequate consideration.
These anti-abuse provisions are currently applicable only in case of individual or HUF and firm or
company in certain cases. Therefore, receipt of sum of money or property without consideration or
for inadequate consideration does not attract these anti-abuse provisions in cases of other
taxpayers.
In order to prevent the practice of receiving the sum of money or the property without consideration
or for inadequate consideration, a new clause (x) in sub-sec. (2) of sec. 56 is inserted so as to
provide that receipt of the sum of money or the property by any person without consideration or for
inadequate consideration in excess of Rs. 50,000 shall be chargeable to tax in the hands of the
recipient under the head ‘Income from other sources’. It is also widens the scope of existing
exceptions by including the receipt by certain trusts or institutions and receipt by way of certain
transfers not regarded as transfer under sec.47.
Consequently, sec. 49 is amended for determination of cost of acquisition.
Further, as per newly inserted clause (x) to section 56(2) of the Act, certain receipts without
consideration or with less consideration is chargeable to tax under the said section. In consequence
to such amendment, section 49(4) of the Act is amended so as to provide that, cost of acquisition
in respect of such receipts shall be the value which has been taken into account for the purpose of
clause (x) of section 56(2) of the Act.
These amendments will take effect from 1st April, 2017 and accordingly, the said receipt of sum of
money or property on or after 1st April, 2017 shall be chargeable to tax.

O Section 58: Disallowance for non-deduction of tax from payment to resident
Existing section 58 of the Act provides for the amounts which shall not be deductible in computing
the income chargeable under the head “Income from other sources”. With a view to improve the
compliance on provisions relating to tax deduction at source (TDS), section 58 is amended to
provide that the provisions of section 40(a)(ia) (i.e. disallowances for non-deduction of tax from
payment made to resident) shall apply while computing income chargeable under the head “Income
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from other sources” as they apply in computing income under the head “Profit and gains of business
or Profession”.
This amendment will take effect from 1st April, 2018.

O Section 94B: Restriction on deduction in respect interest paid/payable to associated
enterprise (thin capitalization)
New section 94B has been introduced to provide that where an Indian company or permanent
establishment of foreign company in India, being borrower pays interest or similar consideration
exceeding rupees one crore, which is deductible in computing income chargeable under the head
“Profits and gains from business and profession” shall be limited to 30% of EBITDA (earnings
before interest, taxes, depreciation and amortization) or interest paid to associated enterprise,
whichever is less. Further, for the purpose of determining borrowings from associated enterprises,
the funds borrowed from a non-associated lender shall also be deemed to be borrowed from an
associated enterprise if such borrowing is based on implicit or explicit guarantee of non-resident
associated enterprise. It is however provided that excessive interest which is not deductible shall
be allowed to be carry forward for 8 assessment years immediately succeeding the assessment
year in which the interest was first computed to be set-off against income of that respective year
subject to overall limit as explained above.
The provisions of this section shall not apply to entities engaged in Banking or Insurance business.
This amendment will apply from assessment year 2018-19 onwards.

. Rationalisation Measures

O Rationalisation of provisions of section 115JB in line with Indian Accounting Standard (Ind-
AS)
With the advent of globalisation and multi-national corporations, there arose a need for common
language of accounting which led to creation of IFRS. India has adopted a carved out version of
the IFRS which are known as Ind AS. Central Government notified the Indian Accounting Standards
(Ind AS) and the roadmap for implementation of theselnd AS. Central Board of Direct Taxes
(CBDT) constituted a committee in June 2015 for suggesting the framework for computation of
minimum alternate tax (MAT) liability under section 115JB for Ind AS compliant companies in the
year of adoption. After taking into account all the suggestions/comments received, the Committee
submitted its final report on 22nd December, 2016.
A new sub-section (2A) has been inserted in section 115JB to provide the framework for
computation of book profit for Ind AS compliant companies in the year of adoption and thereafter.

O Computation of MAT on Ind AS compliant financial statement

In case on Ind AS compliant companies, no further adjustments to the net profits before other
comprehensive income is required, other than those already specified under section 115JB of the
Act.

In case of non-Ind AS compliant companies which are getting aligned to Ind-AS, the other
comprehensive income (referred as ‘OCI’) would include certain items that will permanently be
recorded in reserves and hence never be reclassified to the statement of profit and loss included
in the computation of book profits. These items shall be included in book profits for MAT purposes
at the point of time as specified below:
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e At the time of realisation, disposal, retirement or otherwise transfer in respect of changes in
revaluation surplus of Property, Plant or Equipment (PPE) and Intangible assets (as per Ind
AS 16 and Ind AS 38); and gains and losses from instruments designated at fair value through
other comprehensive income (as per Ind AS 109)
e Every year as the gains and losses arise in the case of re-measurement of defined benefit
plans (as per Ind AS 19) or any other item
Appendix A of Ind AS 10 provides that any distributions of non-cash assets to shareholders (for
example, in a demerger) shall be accounted at fair value. The difference between carrying value of
the assets and fair value is recorded in statement of profit and loss. Correspondingly, the reserves
are debited at fair value to record distribution as a 'deemed dividend' to the shareholders. As there
is a corresponding adjustment in retained earnings, clause (d) of Section 115JB(2A) specifies that
this difference arising on demerger shall be excluded from the book profits. It also states that in the
case of a resulting company, where the property and the liabilities of the undertaking(s) being
received by it are recorded at values different from values appearing in the books of account of
demerged company immediately before demerger, any change in such value shall be ignored for
the purpose of computing book profit of the resulting company.

O Computation of MAT on first time adoption

The adjustments (referred to as “transition amount”) arising on account of transition to Ind AS from
existing Indian GAAP is required to be recorded directly in ‘other equity’ at the date of transition to Ind
AS in terms of Ind AS 101. Several of these items would subsequently never be reclassified to the
statement of profit and loss / included in the computation of book profits. Accordingly, it is provided
that the following treatment is to be adhered to in computation of MAT:

e Those transition amounts recorded in other comprehensive income and which would
subsequently be reclassified to the profit and loss, shall be included in book profits in the year in
which these are reclassified to the profit and loss;

e Those transition amounts recorded in other comprehensive income and which would never be
subsequently reclassified to the profit and loss shall be included in book profits as specified
hereunder-

i. At the time of realisation, disposal, retirement or otherwise transfer in respect of changes in
revaluation surplus of Property, Plant or Equipment (PPE) and Intangible assets (as per Ind
AS 16 and Ind AS 38); and gains and losses from instruments designated at fair value
through other comprehensive income (as per Ind AS 109)

ii. To beincluded in book profits equally over a period of five years starting from the year of first
time adoption of Ind AS. in the case of Re-measurements of defined benefit plans (Ind AS
19) or any other item.

All other transition amounts recorded in reserves and surplus (excluding capital reserve and securities
premium reserve) as referred to in Division Il of Schedule Il of Companies Act, 2013 and which would
otherwise never subsequently be reclassified to the statement of profit and loss, shall be included in
the book profits, equally over a period of five years starting from the year of first time adoption of Ind
AS.

For this purpose, the term ‘transition amount’ has been defined to mean the amount or aggregate of
the amounts adjusted in the other equity (excluding equity component of compound financial
instruments, capital reserve, and securities premium reserve) on the convergence date, but not
including the following:
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e amount or the aggregate of the amounts adjusted in other comprehensive income on the
convergence date which shall be subsequently re-classified to the statement of profit or loss.

e revaluation surplus for assets in accordance with the Ind AS 16 and Ind AS 38 adjusted on the
convergence date.

e gains or losses from investments in equity instruments designated at fair value through other
comprehensive income in accordance with Ind AS 109 adjusted on the convergence date.

e adjustment relating to items of property, plant and equipment and intangible assets recorded
at fair value as deemed cost in accordance with paragraph D5 and D7 of Ind AS 101 on
convergence date.

e adjustments relating to investments ins subsidiaries, joint ventures and associates recorded at
fair value as deemed cost in accordance with paragraph D15 of Ind AS 101 on convergence
date.

e adjustment relating to cumulative translation differences of a foreign operation in accordance
with paragraph D13 of Ind AS 101 on convergence date.

Reference year for first time adoption adjustments

In the first year of adoption of Ind AS, the companies would prepare Ind AS financial statement for reporting
year with a comparative financial statement for immediately preceding year. As per Ind AS 101, a company
would make all Ind AS adjustments on the opening date of the comparative financial year. The entity is also
required to present equity reconciliation between previous Indian GAAP and Ind AS amounts, both on the
opening date of preceding year as well as on the closing date of the preceding year.

It is provided that for the purposes of computation of book profits under section 115JB of the year of
adoption and the proposed adjustments, the amounts adjusted as of the opening date of the first year of
adoption shall be considered. For example, companies which adopt Ind AS with effect from 1 April 2016
are required to prepare their financial statements for the year 2016-17 as per requirements of Ind AS. Such
companies are also required to prepare an opening balance sheet as of 1 April 2015 and restate the
financial statements for the comparative period 2015-16. In such a case, the first time adoption adjustments
as of 31 March 2016 shall be considered for computation of MAT liability for previous year 2016-17
(Assessment year 2017-18) and thereafter. Further, in this case, the period of five years above shall be
previous years 2016-17, 2017-18, 2018-19, 2019-20 and 2020-21.

As the Ind-AS is required to be adopted by certain companies for financial year 2016-17 mandatorily in
terms of the roadmap as laid down, these amendments will take effect from 1st April, 2017 and will,
accordingly, apply in relation to the assessment year 2017-18 and subsequent assessment years.

Amendments relating to Procedural matters and Penalty provisions

O Section 12A: Procedure in respect of change or modifications of object and filing of return
of income in case of entities exempt under sections 11 and 12
The existing provisions of section 12A lack clarity with respect to the procedure to be followed by
the trust or institution for fresh registration in the event of adoption or modifications of the objects
of the trusts/institution after the registration has been granted in cases wherein modifications of the
objects do not conform to the conditions of registration. Section 12A has now been amended to
clarify that, in such cases trust can obtain fresh registration by making an application within a period
of 30 days from the date of such adoption or modifications of the objects in the prescribed form and
manner.
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Further, the ambiguity with respect to due date for filing of return of income by a trust or institution
has be resolved by clarifying that return of income has to be filed within the time allowed under
section 139.

Effective from AY 2018-19 and subsequent assessment years.

O Section 132(1) and Section 132(1A): Reason to believe to conduct a search, etc. not to be
disclosed
Under the existing provisions, specified income-tax authority, based on the ‘reason to believe’ or
‘reason to suspect’ of circumstances mentioned therein, may authorize search and seizure
operation in respect of any person or authorise requisition from some other authority to deliver
books of account, documents or assets of the assessee to the income-tax authority so authorised.
It has now been clarified that these specified authorities need not disclose, the 'reason to believe'
or 'reason to suspect', as the case may be, to any person or any authority or the Appellate Tribunal.
These amendments will take effect retrospectively from the date of enactment of the said provisions
viz. to sub-section (1) of section 132 from 1st day of April, 1962 and to sub-section (1A) of section
132 and to sub-section (1) of section 132A from 1st day of October, 1975.

O Sub-section 9B, 9C and 9D to section 132: Power of provisional attachment and to make
reference to Valuation officer
In case of search and seizure cases, power has been given to authorised officer to attach
provisionally any property belonging to the assessee with the prior approval of Principal Director
General or Director General or Principal Director or Director which shall have effect for a period of
six months from the date of order of such attachment.
Further, the power has been given to the authorised officer to make a reference to the valuation
officer of investment and property seized in search and seizure operation. The Valuation Officer
shall furnish the valuation report within sixty days of receipt of such reference.
These amendments will take effect from 1st April, 2017.

[0 Section 133: Rationalisation of the provisions in respect of power to call for information
Power under section 133 to call for information for the purpose of any inquiry or proceeding under
the Act has been extended to the Joint Director, the Deputy Director and the Assistant Director who
may exercise this power without seeking approval of higher authorities.

These amendments will take effect from 1st April, 2017.

O Section 133A: Extension of the power to survey
The power to survey under section 133A has been extended to include any place, at which an
activity for charitable purpose is carried on.
This amendment will take effect from 1st April, 2017.

[0 Section 133C: Legislative framework to enable centralised issuance of notice and
processing of information
In order to expedite verification and analysis of the information and documents which are in the
possession of income-tax authority, section 133C has been amended to empower the Central
Board of Direct Taxes to make a scheme for centralised issuance of notice in order to call for
information and documents for the purpose of verification of such information, processing of such
documents and making the outcome thereof available to the Assessing Officer for necessary action.
This amendment will take effect from 1st April, 2017.

O Section 139: Mandatory furnishing of return by certain exempt entities
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Section 139(4C) has been amended to provide that any person referred to in clause
(23AAA),Investor Protection Fund referred to in clause (23EC) or clause (23ED), Core Settlement
Guarantee Fund referred to in clause (23EE) and Board or Authority referred to in clause (29A) of
section 10 shall also be mandatorily required to file return of income.

This amendment is effective from AY 2018-19.

O Section 139: Revised Return
From now onwards the time limit for furnishing revised return of income under section. 139(5) shall
be upto the end of the relevant assessment year or before the completion of assessment,
whichever is earlier.
This amendment is effective from AY 2018-19.

O Section 143 and 241A: Processing of return within the prescribed time and enable
withholding of refund in certain cases
In order to expedite the issuance of refund in cases routinely selected for scrutiny assessment,
provisions of section 143(1D) has been relaxed w.e.f. AY 2017-18 to provide that the return shall
be processed even in cases wherein notice under section 143(2) of the Act has already been
issued.
To address the concern of recovery of revenue in doubtful cases, a new section 241A has been
inserted which provides that for returns filed for AY 2017-18 and onwards wherein the assessing
officer is of the opinion that grant of refund may adversely affect the recovery of revenue, he may,
with the previous approval of the Principal Commissioner or Commissioner, withhold the refund up
to the date on which the assessment is made even after processing of return under section 143(1).
Effective from AY 2017-18 and subsequent assessment years.

O Section 153: Time limits for completion of assessment and reassessment
It is proposed to insert proviso to sub-section (1) of the said section to provide that for the
assessment year 2018-2019, the time limit for making an assessment order under section 143 or
144 shall be reduced from existing twenty-one months to eighteen months from the end of the
assessment year, and for the assessment year 2019-2020 and onwards, the said time-limit shall
be twelve months from the end of the assessment year in which the income was first assessable.
It is further proposed to insert proviso to sub-section (2) of the said section to provide that the time-
limit for making an order of assessment, reassessment or re-computation under section 147, in
respect of notices served under section 148 on or after the 1st day of April, 2019 shall be twelve
months from the end of the financial year in which notice under section 148 was served.
It is also proposed to insert proviso to sub-section (3) of the said section to provide that the time-
limit for making an order of fresh assessment in pursuance of an order passed or received in the
financial year 2019-2020 and onwards under section 254 or 263 or 264 shall be twelve months
from the end of the financial year in which order under section 254 is received or order under
section 263 or 264 is passed by the authority referred therein.
These amendments will take effect from 1st April, 2018.

O Sec 153B: Time limit for completion of assessment under section 153A
Provisions of section 153B of the Act are amended to provide that the time limit for completion of
assessment of FY in which search or requisition is conducted shall be as per section 153B. For the
FY 2018-19, the time limit for completion of assessment under section 153A shall be reduced from
existing twenty one months to eighteen months from the end of the FY in which the last of the
authorisations for search under section 132 or for requisition under section 132A was executed.
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Further, search and seizure cases conducted in the FY 2019-20 and onwards, the said time limit
shall be further reduced to twelve months from the end of the financial year.

It is also provided that period of limitation for making the assessment or reassessment in case of
other person referred to in section 153C, shall be the period available to make assessment or
reassessment in case of person on whom search is conducted or twelve months from the end of
the FY in which books of account or documents or assets seized or requisitioned are handed over
under section 153C to the Assessing Officer having jurisdiction over such other persons, whichever
is later.

However, if the reference under section 92CA of the ITA is made, the above time limit shall be
extended by twelve months.

Further, new proviso has been inserted under Explanation to section 153B providing that in cases
where a proceeding before the Settlement Commission abates under section 245HA, the period of
limitation available under this section for assessment or reassessment shall after the exclusion of
the period under sub-section (4) of section 245HA shall not be less than one year; and where such
period of limitation is less than one year, it shall be deemed to have been extended to one year.
These amendments will take effect from 1st April, 2017.

The above provisions will not apply to the cases where a notice under section 153A or section
153C has been issued prior to 1st June, 2016 and the assessment has not been completed by
such date due to exclusion of time referred to in the Explanation then such cases will be governed
by the provisions of this section as it stood immediately before its substitution by the Finance Act,
2016. This amendment will take effect retrospectively from 1st June, 2016.

[0 Section 197A: Filing of Form15G/15H in case of commission payments mentioned under
section. 194D
Section 197A is amended to make individual insurance agent eligible to file self-declaration in Form
15G/15H for non-deduction of TDS in respect of insurance commission as mentioned in section
194D if their income is below taxable limit.
This amendment will take effect from 1st June, 2017

[0 Section 206CC: Strengthening of PAN quoting mechanism in the TCS regime
A new section i.e. 206CC has been introduced in order to strengthen the PAN quoting mechanism
in respect of TCS provisions. The provisions of section 206CC are as follows:

e Any person paying any sum on which tax is collectible at source under Chapter XVII BB
(collectee) shall furnish his PAN to the person responsible for collecting such tax(collector),
failing which tax shall be collected at twice the rate mentioned in the relevant section under
Chapter XVII BB or at the rate of 5%, whichever is higher.

e Declaration filed under sub section (1A) of section 206C shall be invalid if PAN is not
furnished.

e In case the declaration under section 206C (1A) becomes invalid, collector shall collect tax
in accordance with provisions of sub-section (1).

e No certificate under sub section (9) of section 206C shall be granted unless it contains PAN
of the applicant.

e The collectee shall furnish his PAN to the collector, and the collector shall indicate the
same in all its correspondence, bills, vouchers and other documents which are sent to each
other.

e Where the PAN is invalid or it does not belong to the collectee, then it shall be deemed that
PAN has not been furnished and the collector shall collect tax in accordance with provisions
of sub-section (1).
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e The new section 206CC shall not apply to a non-resident who does not have permanent
establishment in India.
The amendment will take effect from 1st April, 2017.

O 234F: Fee for delay filing of return of income
In order to ensure that returns are filed within the time prescribed under section. 139(1) of the ITA,
a new section 234F has been inserted which provides for fees for delay in filing return of income
within the time specified under section. 139(1). If return is furnished after the due date but on or
before 31st day of December of the assessment year then Rs.5,000/- shall be levied and in any
other case Rs.10,000/- shall be levied. Such delayed fees shall not exceed Rs.1000/-, if the total
income does not exceed Rs. 5,00,000/-.
In addition to the above, consequential amendment is made under section. 140A (Self assessment
tax and section 143(1) (Intimations) which provides that in case of delay in furnishing of return of
income there shall be levied a fee payable as per this section.
Further, penalty under section. 271F for failure to furnish return of income shall not apply from AY
2018-19 and for subsequent assessment years.
This amendment is effective from AY 2018-19.

O Section 244A: Interest on refund due to deductor
A new sub-section, namely (1B) has been inserted in section 244A to provide that where a deductor
of tax at source (as per the provisions of Chapter XVII-B of the Act), is due a refund with respect to
the TDS deducted and paid by him, the deductor will now be entitled to simple interest at the rate
of 0.5% (per month or part thereof) in addition to the refund due to him.

[0 Section 245N and Section 245Q: Merger of Structure of Authority for Advance Rulings
With a view to promote ease of doing business, it has been decided to merge the Authority for
Advance Ruling (AAR) for Income-Tax, Central Excise, Customs Duty and Service Tax.
Accordingly, definition of ‘applicant’ has been modified and similarly, scope of the application to
AAR has been widened to include the application under Chapter V of the Customs Act, 1962 or
under Chapter IlIA of the Central Excise Act, 1944 or under Chapter VA of the Finance Act, 1994.
These amendments will take effect from 1st April, 2017

[0 Section 245-O: Modifications to eligibility for Chairman of Authority for Advance Rulings
The qualifications for appointment of person to be Chairman of Authority for Advance Rulings has
been amended to include the person who has been former Chief Justice of a High Court or a person
who has been a High Court Judge for at least seven years.

These amendments will take effect from 1st April, 2017

O Section 253: Appeals to the Appellate Tribunal
Section 253 has been amended to the effect that the orders passed by Commissioner of Income-
tax (Exemptions) in respect of approval granted under section 10(23C)(iv) and 10(23C)(v) are
appealable before the Income Tax Appellate Tribunal.
This amendment will take effect from 1st April, 2017.

O Section 271J: Penalty on professionals for furnishing incorrect information in statutory
report or certificate

o D),
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Section 271J is inserted into the Act with effect from 1st April 2017, to provide that where an
accountant or a merchant banker or a registered valuer furnishes incorrect information or in a report
or a certificate, a penalty of Rs. 10,000 for every such incorrect report or certificate may be levied.
Section 273B has been consequentially amended to provide that where reasonable cause is shown
for furnishing incorrect information, penalty shall not be imposed.

Deductions/Exemptions for Businesses

O Section 10(12B): Tax-exemption to partial withdrawal from National Pension System (NPS)
In order to provide further relief to an employee subscriber of NPS, a new sub-section 12B to
section 10 has been inserted to provide exemption to partial withdrawal not exceeding 25% of the
contribution made by an employee in accordance with the terms and conditions specified under
Pension Fund Regulatory and Development Authority Act, 2013 and regulations made there under.
This amendment will take effect from 1st April, 2018 and will, accordingly, apply in relation to the
assessment year 2018-19 and subsequent assessment years.

O Section 10(23C) and 11: Corpus Donation by entities covered under section 10(23C) and 11
Under the existing provision donations given by entities exempt under section 10(23C) and section
11 of the Act to other entities, enjoying the same exemption under the said sections, out of its
current year income, is treated as ‘application of income.’
Section 10(23C) and section 11 have been amended to provide that where any donations is made
by entities exempt under these sections to other entities availing the same exemption under the
said sections with the specific direction that they shall form part of the corpus, then such donation
shall not be allowed as ‘application of income’ in the hands of the donor.
Effective from AY 2018-19 and subsequent assessment years.

O Section 10(23C): Income of Certain Funds or Institutions
The Chief Minister's Relief Fund and the Lieutenant Governor's Relief Fund have been added to
the list of exempt funds under section 10(23C). As a result, the income of these funds will be exempt
under section 11 and section 12 without the requirement to obtain registration under section 12A
of the Act.
This amendment will take effect retrospectively from the 1st April, 1998, and will, accordingly, apply
in relation to assessment year 1998-99 and subsequent years.

O Section 10(38): Exemption of long term capital gain tax

Under the existing provisions of the sec. 10(38) of the Act, the income arising from a transfer of
long term capital asset, being equity share of a company or a unit of an equity oriented fund, is
exempt from tax if the transaction of sale is undertaken on or after 1st October, 2014 and is
chargeable to Securities Transaction Tax (‘STT’)

Now, the section has been amended to provide that exemption for income arising on transfer of
equity share acquired or on after 1st day of October, 2004 shall be available only if the acquisition
of share is chargeable to Securities Transactions Tax to curb the malpractices of evasion of tax by
many persons. However, to protect the exemption for genuine cases where the Securities
Transactions Tax could not have been paid like acquisition of share in IPO, FPO, bonus or right
issue by a listed company acquisition by non-resident in accordance with FDI policy of the
Government etc. central government will notify transfers for which the condition of chargeability to
Securities Transactions Tax on acquisition shall not be applicable.
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This amendment will take effect from 1st April, 2018 and will, accordingly, apply in relation to the
assessment year 2018-19 and subsequent assessment years.

O Section 10(48B): Exemption of income of Foreign Company from sale of leftover stock of
crude oil from strategic reserves at the expiry of agreement or arrangement
Section 10(48A) provides that any income accruing or arising to a foreign company on account of
storage of crude oil in a facility in India and sale of crude oil therefrom to any person resident in
India shall be exempt, if the said storage and sale is pursuant to an agreement or an arrangement
entered into by the Central Government; and having regard to the national interest, said foreign
company and the said agreement or arrangement are notified by the Central Government in that
behalf. New clause 48B is inserted in section 10 to extend the exemption benefit to sale of the
leftover stock of crude after the expiry of said agreement or the arrangement subject to conditions
to be notified.
This amendment will apply from assessment year 2018-19.

Miscellaneous Provisions

[0 Section 10(4): Correct reference to FEMA instead of FERA
The proviso to section 10(4) contained a reference to a clause of the defunct Foreign Exchange
Regulation Act, 1973, (FERA), which defined ‘a person resident outside India’. This reference has
now been updated to refer to the relevant clause of the Foreign Exchange Management Act, 1999
(FEMA).
This amendment will take effect retrospectively from 1st April, 2013, and will, accordingly, apply in
relation to the assessment year 2013-14 and subsequent years.

[0 Section 10AA: Rationalisation of provision of section 10AA
Section 10AA of the Act is amended to include new Explanation to sub-section (1) of section 10AA
of the Act so as to provide that, the amount of deduction shall be allowed from the total income of
the Assessee computed in accordance with the provisions of the Act, before giving effect to the
provisions of this section and the deduction under this section shall not exceed such total income
of the Assessee.
This amendment will take effect from 1st April, 2018

O Section 13A: Transparency in political funding

In order to discourage cash transactions and to bring transparency in the source of funding to
political parties, section 13A is amended to provide that no donation exceeding Rs.2000/- should
be received otherwise than by an account payee cheque or account payee bank draft or use of
electronic clearing system or through electoral bond and return of income is to be furnished under
section 139(4B) of the Act on or before the due date.

Further, where the contribution is by way of electoral bond, the political parties shall not be required
to furnish the name and address of the donors.

This amendment will take effect from 1st April 2018.

[0 Section 115BBDA - Rationalization of taxation of income by way of dividend
Section 115BBDA has been amended to provide that include all categories of resident taxpayers,
except domestic companies and certain funds, trusts, institutions etc., earning income by way of
dividend declared by domestic companies shall be taxed at 10 per cent on the amount of dividend
exceeding Rs. 10 lakhs.
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O Section 115BBG - Income from transfer of Carbon Credits
Section 115BBG has been inserted into the Act with effect from 1st April, 2018, to provide that
income from the transfer of Carbon Credits shall be taxed at a concessional rate of 10 per cent plus
applicable surcharge and cess. Further no expenditure or allowance shall be available in
respect of such income.

Definitions

O Section 2(42A): Consolidation of plans within a scheme of mutual fund
Section 47 of the Act exempts transfer of a unit(s) held in the consolidating plan of mutual fund
scheme, if such transfer is made in consideration of the allotment of units(s) in the consolidated
plan of that scheme of the mutual fund. In consequence to such amendment, clause (i) in
Explanation 1 to section 2(42A) of the Act is amended to insert new sub-clause (hg) so as to provide
that holding period of the unit(s) shall include the period for which the earlier unit or units in the
consolidating plan of mutual fund scheme were held by the Assessee.
Further consequential amendment has been made to section 49 of the Act to provide that, cost of
acquisition of such newly allotted units shall be deemed to the cost of acquisition of the earlier
unit(s) in the consolidated plan of the scheme of the mutual fund.
These amendments will take effect from 1st April, 2017

[0 Section 204: Definition of 'person responsible for paying'in case of payments covered under
Section 195(6)
In the case of furnishing of information relating to payment to a non-resident, not being a company,
or to a foreign company, of any sum, whether or not chargeable under the provisions of this Act as
per section 195(6), ‘person responsible for paying' would be the payer himself, or, if the payer is a
company, the company itself including the principal officer thereof.
This amendment will take effect from 1st April, 2017.
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Accounting and Auditing Update

International Accounting Standard Board (IASB) Updates

O The IASB has issued several amendments to International Financial Reporting Standards
(IFRS) and an Interpretation that clarifies the requirements in particular Standards. These changes
are part of the Board’s process to maintain IFRS Standards.

The changes include:
a) annual improvements to IFRS Standards—these are minor amendments that clarify, correct or

remove redundant wording in a Standard; Annual Improvements to IFRS Standards 2014-

2016 Cycle has made amendments to 3 Standards:

Amended Standard

Effective Date

Subject of Amendment

IFRS 1 First-time Adoption of | 1st January 2018 Deletion of short-term exemptions for 1st
IFRS time a